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THE NEW FIELD FOR BANKING OPERATIONS 


The general advance of trust companies and banks into the field 
of trust operations has created a wide demand for general informa- 
tion on this important subject. In answer to this demand we pub- 
lish in this issue the first installment of a series on the management 
ot decedents’ estates by banking institutions. The series will con- 
tinue until the subject is entirely covered. 

It is not so many years ago that a corporation as executor or 
administrator was a rarity. It was not until the organization of 
corporations, such as trust companies, expressly authorized to act in 
these capacities, that the settlement of estates of deceased persons 
began to be entrusted to the hands of corporations. And it is only 
within recent years that appointments designating corporations as 
executors or administrators began to be common. It is reasonably 
safe to say that the time is not far distant when the individual ex- 
ecutor, if not the individual administrator, will be the exception 
rather than the rule, at least with regard to estates of size. 

Many influences are operating to bring about this change. In 
the first place, the number of ‘banks qualified to act as executor or 
administrator is constantly and rapidly increasing. In the United 
States there are some 2,500 trust companies. While all of them are 
not at the present time making g specialty of seeking the manage- 
ment of estates, most, if not all, of them have the statutory power. 
The Federal Reserve Act has made it possible for national banks to 
enter this field on even footing with the trust companies, and to date 
trust powers have been granted to approximately 1,500 of the na- 
tional institutions. Each month sees new grants of these fiduciary 
powers to banks operating under national charters, and in many 
states legislative authority to act in various trust capacities has been 


extended to state institutions. 
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For many obvious reasons the financia] corporation is better 
equipped and qualified to discharge the duties of an executor or 
administrator, to the satisfaction of all concerned, than is the in- 
dividual. The public is finding this out. On the other hand, the 
banks and trust companies are finding out that they have been over- 
looking a field, for the development of their business and the exten- 
sion of the scope of their usefulness, that is legitimately theirs. Not 
many years ago the examination of titles to real estate was handled 
by individuals. This work has passed to the title companies, which 
not only examine but insure the title, and do it far more satisfac- 
torily than it was done before. Another instance of this kind is 
found in the writing of court, surety, fidelity and other bonds. The 
surety companies have relieved the general public of the burden of 
becoming sureties on bonds of this character and there is no doubt 
that the general public is glad of it. It seems certain that the man- 
agement of decedents’ estates will follow in the steps of the bonds 
and the real estate titles. 


PLEDGEE BANK NOT ALLOWED TO BECOME PURCHASER OF 
COLLATERAL 


Agreements in which promissory notes or other collateral are 
pledged with a bank as security for a loan are generally drawn by 
the lending bank. It is quite natural that they should contain vari- 
ous provisions intended for the protection of the bank. An examina- 
tion of one of these agreements will usually disclose many such pro- 
visions. But it must be remembered that contracts of this character 
are strictly construed by the courts, especially in matters pertaining 
to the sale by the lending bank of the collateral securing the loan. 
This makes it advisable for a bank, before undertaking to sell the 
collateral, to carefully examine the pledge agreement and make sure 
that it is not taking any steps which are not expressly authorized by 
the contract. 

The observations above made ‘are excellently illustrated in a re- 
cent Indiana decision, Dulan v. National City Bank, which will be 
found among the legal decisions published in this issue. 

It here appeared that a trust company borrowed the sum of 
$20,000 from the defendant bank, due in 30 days. As security for 
the loan it pledged with the bank 37 notes, aggregating $38,225.69. 

The collateral agreement, under which the notes were pledged, 
contained a provision to the effect that, in the event of the security 
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depreciating in value, the bank might sell the collateral ‘‘at any 
public or private sale, without advertising the same, or demanding 
payment or giving notice’’. Another provision in the contract de- 
clared that the bank itself might be the purchaser of the collateral 
‘‘when sale is made at any broker’s board or public sale’’. 

Shortly after this transaction, the trust company was closed by 
the State Auditor, and a receiver was appointed to take charge of 
its affairs. 

About four months after the loan was made, the bank served 
notice upon the receiver, stating that there was a balance of 
$10,205.20 due on the loan, and that unless arrangements to pay it 
off were made the collateral would be offered at public sale at 10 A. 
M. on April 5th at the banking rooms of the bank. 

At the place and time specified, and in the presence of some of 
the bank’s officials, the president of the Board of Directors of the 
bank announced to the persons present that he would offer the 
collateral notes for sale, first singly, and then as a whole, and would 
sell them in whichever way they would bring the most money. 

Upon offering the notes singly, only one of them was bid for. 
They were then offered collectively and the president of the bank, 
acting in its behalf, bid the sum of $10,255.92. The notes were sold 
to him for that amount. It appeared that no notice of any kind 
was given to the public generaliy of the time and place of this sale. 

The bank later collected most of the notes and, after paying it- 
self the amount still due on the loan, had a large surplus remaining 
in its hands. The receiver of the trust company, claiming this sur- 
plus, brought an action for an accounting against the bank. 

It was held that the sale, already described, could not be re- 
garded as a public sale. The reason for so holding was that no 
notice of the sale had been given to the public, and notice to the 
public is one of the essential elements of a public sale. The pledge 
agreement provided that the bank might become a purchaser of the 
securities if the sale were made ‘‘at any broker’s board or public 
sale.’’ The sale at which the collateral was here disposed of, being 
neither at a broker’s board nor at a public sale, the bank was not 
authorized by the terms of its agreement to become a purchaser. 
‘‘We must hold,’’ said the court, ‘‘that appellee (the lending bank), 
bad no right, under the undisputed facts of this case, to purchase 
said notes, at said time, place, and under the circumstances of said 
sale: that said transaction did not in any way change its rights; 
that it continued thereafter to hold said notes, as a trustee thereof, 
with a duty to account to the beneficiary for the proceeds received 
therefrom.”’ 
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In the opinion, the court observed that if the bank had desired 
to sell the notes at private sale and become itself a purchaser at 
such sale, it could easily have done so by making provisions therefor 
in its contract and that this right could have been secured ‘‘by the 
use of fewer words than were used in said contract’’. All that was 
necessary for the bank to have done was to introduce into the con- 
tract a provision to the effect that it might become a purchaser at 
any private sale of the collateral. 


SESE. 


INSURANCE COMPANY LIABLE TO BANK FOR STOLEN 
FUNDS 


The extent to which insurance companies sometimes go in raising 
technical objections for the purpose of escaping liability on their 
policies is illustrated in Mer Rouge State Bank v. Insurance Com- 
pany, a decision of the United States Cireuit Court of Appeals, pub- 
lished among the banking decisions in this issue. 

The controversy involved a policy of insurance, under which the 
insurance company agreed to indemnify the bank ‘‘for all loss by 
robbery (commonly known as hold-up) of money and securities: 

. From within that part of the safe or safes or vault insured 
hesennier caused by robbers during the day or night, by compelling 
under the threat of personal violence an officer or office employee of 
the insured to unlock and open the safe or safes or vault’’ 

The robbery in which the loss occurred happened in the day- 
time. It appeared that some time after 4 o’clock in the afternoon, 
the bank robbers entered the bank and, pointing their pistols at 
the cashier, compelled him to unlock the door of the bank’s locked 
vault. They secured from an unlocked safe within the vault a sum 
of money. When the bank sued the insurance company to recover 
on the policy, the bank referred to an earlier decision of the Circuit 
Court of Appeals, Franklin State Bank v. Maryland Casualty Com- 
pany, and contended that under the authority of that decision the 
bank was not liable. The form of the policy, which figured in the 
Franklin Bank case, was the same as that involved in the present 
ease. In the Franklin Bank case it appeared that the alleged rob- 
bery consisted in taking money from an unlocked safe within an un- 
locked vault. It was decided in that case that the insurer was not 
liable. The court pointed out that the facts in the present case dif- 
fered from those in the Franklin Bank case in that here the money 
was taken from an unlocked safe in a locked vault, by forcing, 
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under threat of personal violence, the cashier to unlock it. It was 
held that this dissimilari{y. rendered the Franklin Bank ease useless 
as an authority in the present situation and that the insurance com- 
pany was here liable. 


ESTES 


SALE OF ACCOMMODATION NOTE AT USURIOUS RATE 


In the ordinary case, the payee of a note may sell it at any price 
he is willing to take for it, without running against the provisions 
of the usury laws. The fact that the price is much less than the 
face amount of the note has no bearing upon the rights of the 
purchaser except in so far as it may tend to show, where the price 
is extremely inadequate, that the purchaser is not a holder in due 
course. In such a case, the usury laws have no application to the 
transaction, for the reason that it is a sale or discount of the note 
and not a ioan. 

But where the note is one which the maker signed for the accom- 
modation of the payee, a different situation arises. In such circum- 
stanees, the note has no inception as a legal instrument until it 
leaves the hands of the payee. When he sells it, the transaction is 
one between the original parties of the instrument. In legal effect, 
the payee is not selling the note to the person to whom he trans- 
fers it, but is borrowing money from that person. It is the kind of 
a transaction to which the usury laws apply and, if the provisions 
of the statute against usury are violated, the note will be void in 
the hands of the purchaser. 

The rule was applied in a recent New York decision, Hanauer 
v. Smith, reported among the legal decisions in this issue. 

In the opinion, the court quoted the following words, also 
written by the Appellate Division in another decision involving a 
note of this kind: ‘‘It may be said that this is a harsh rule, but 
we are dealing with one who knowingly exacted usury. As a 
matter of law and fact the plaintiff was lending the borrower $181.50 
for which he was to receive $203, or a profit of $21.50, which is at 
the rate of eleven and eight-tenths per cent. It is not the .case of 
ordinary discount at a legal rate, but is a plain loan at usurious 
rate. The lender in such case is put upon inquiry. He knows that if 
the note had a valid inception and was originally delivered by the 
maker for value there can be no defense of usury or of any other 
infirmity in the transaction. But he also knows, or must be held to 
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know, that if the inception of the note consists in its negotiation %0 
him, the transaction is nothing but an ordinary loan, and if usurious 
the transaction is void.’’ 


LIABILITY FOR CURRENCY DEPRECIATION 


A case showing the great depreciation in the value of foreign 
currency, especially that of the Central Powers, and how novel ques- 
tions of liability may arise therefrom, was argued in the Appellate 
Division on May 13th. 

The appeal before the court was from an order of the Appellate 
Term affirming a judgment for the plaintiff in an action brought in 
the Municipal Court by Sam Zweifler against the Public National 
Bank to recover $55.40 which he had paid the bank on Mareh 27, 
1917, for transmission of 400 kronen to his wife, Sali, at Katerinen- 
bad, Bohemia. The transmission of the money was promptly effected, 
but plaintiff’s wife had moved, and could not be located by the 
bank’s correspondent. The funds were not returned to this country 
until February, 1920, and their then value of $4 being tendered to 
Zweifler he refused to accept the refund. 

The bank contended that it promptly and diligently transmitted 
plaintiff’s money, and the delay which followed was not due to any 
fault or negligence on its part. All moneys for transmission to 
Europe were accepted subject to well-known existing conditions. The 
receipt given plaintiff was plainly stamped “‘Subject to delay on 
account of war’’. The courts will take judicial notice of the fact 
that war existed between the United States and the Central Powers 
during a large part of the time covered by the transaction. The 
burden of proving what constitutes a reasonable time under the 
circumstances was upon the plaintiff. He was called upon to prove 
affirmatively that the bank could have sooner reported its inability 
to effect the transmission before being entitled to recover. 

The respondent contended that the bank is liable for the entire 
amount given it for transmission. The correspondent employed by 
the bank was its agent, and for any negligence on the part of the 
latter in failing to deliver the money to plaintiff’s wife, and not re- 
turning the money sooner the bank is liable— New York Law 
Journal. 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 


§1. The Administration of an Estate. 

§3. Definitions. 

§2. Necessity for Administration. 

§4. Jurisdiction of the Courts. 

§5. Where No Executor Is Named or the Executor Fails to 
Qualify. 

§6. Where the Administrator Dies. 

§7. Where the Executor Dies. 

§8. Temporary and Special Administrators. 

$9. Public: Administrators. 

§10. Corporation as Executor or Administrator. 

§11. Persons Qualified to Act as Executor or Administrator. 

§12. Persons Entitled to Letters of Administration. 


§1. The Administration of an Estate—The settlement of the 
estate of a deceased person embraces a number of proceedings, vary- 
ing somewhat in the different states, but, in the main, similar. The 
more important steps in the process are the appointment of an 
executor or administrator by a court of competent jurisdiction; the 
qualification of the person appointed, which includes the subscrib- 
ing of his official oath and the filing of his bond, where a bond is 
required; the preparation and filing of an inventory and appraisal in 
court; the discovery and collection of assets; the distribution of the 
estate in accordance with the terms of the will, where there is a 
wili, and in accordance with the statutes regulating such distribu- 
tion, where there is no will: and finally, the filing of the executor’s 
or administrator’s account in court and the judicial settlement of 
the account by the court. Each of these matters and others con- 
nected with the control and settlement of estates will be taken up 
in its proper order. 

§2. Necessity for Administration—As a general rule the estates 
of all decedents are properly subject to administration under the 
control and supervision of the court having jurisdiction. As a mat- 


ter of fact, not all estates are required to go through the formal 
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process of administration. The absence of debts may, and under 
the statutes of many of the states does, render administration un- 
necessary. In such cases it is deemed that the next of kin may 
properly take possession and make a division among themselves by 
mutual agreement. The statutes generally set a limit on the size of 
estates where such a division may be made. 

For instance, it is provided in Arizona that an estate, consisting 
entirely of personal property not exceeding $300 in value, may be 
settled and distributed without administration. In California bank 
deposits may be collected without administration provided the es- 
tate does not amount to more than $1,000. 

In any case where there is property requiring formal transfer, 
such as shares of corporate stock, administration is, of course, neces- 
sary. 


§3. Definitions—An executor (executrix, if a woman) is one 
who is named in the will and charged with the duty of caring for the 
estate of the deceased and carrying out the provisions of the will 
itself. 

An administrator or administratrix is one appointed by the court 
to manage and distribute the estate of one who has left no will. The 
term ‘‘personal representative’’ is frequently used in referring to 
either an executor or an administrator. 

The estates of deceased persons fall into two classes, testate and 
intestate. A testate estate is one, as to the settlement of which the 
decedent has left directions embodied in a will, in which case the 
decedent is termed the testator. An intestate estate is the estate of 
one who has left no will. The decedent, in such a ease, is called 
the intestate. The term intestate is also used to designate a person 
who has died leaving an invalid will. There are also cases of partial 
intestacy. Such a case is found where a decedent has left a will 
disposing of part of his estate only and leaving the balance to be 
disposed of in conformity with the statute of distributions. 


§4. Jurisdiction of the Courts—The courts which have jurisdie- 
tion over the probate of wills, the appointment of executors and ad- 
ministrators, and other matters pertaining to the settlement of es- 
tates, are variously named in the different states, the more common 
names being courts of probate, orphans’ courts, courts of ordinary 
and county courts. In Maryland and New Jersey there are orphans’ 
courts. Connecticut, Missouri and Ohio have probate courts. Juris- 
diction of estates in New York is confided to the surrogates’ court, 
in Mississippi to the chancery court, in Virginia to the cirenit and 
corporation court, in Georgia to the court of ordinary, and in Mon- 
tana to the district court. 





THE BANKING LAW JOURNAL 323 


The Federal courts have no constitutional jurisdiction to affirm 
or set aside the probate of a -will in the proper state court, nor to 
disturb nor interfere with the due administration of an estate under 
state probate direction. 

In determining what court has jurisdiction in any particular case 
reference must be had to the statutes regulating such matters in the 
jurisdiction in which the question arises. These statutes, although 
varying somewhat in language, are almost uniformly to the effect 
that if the deceased was a resident of the state the application for 
letters must be made in the county in which he resided at the time 
of his death, while if he was a non-resident of the state the appiica- 
tion may be made in any county in which he left property. And in 
the latter event the court first obtaining jurisdiction retains it and 


no other personal representative of the estate may be appointed 
within the state. 


§5. Where No Executor Is Named or the Executor Fails to 
Qualify—Some wills name no executor. In others the executor des- 
ignated is not living at the time the will is offered for probate. In 
other instances the executor is not competent or refuses to act. These 
eases are all provided for by statute, each state having its own reg- 
ulations prescribing the procedure to be followed. The situation is 
met by the appointment of a person to act in the capacity of ex- 
ecutor, known as an administrator with the will annexed or, to use 
the Latin expression frequently adopted, an administrator cum testa- 
menta annexo. He is not, strictly speaking, an executor, because 
he was not nominated in the will. By the same token he is not 
exactly an administrator because, in his control of the estate, he is 
governed by the provisions of the will, instead of the statutory pro- 
visions, which apply to the estates of persons who die leaving no 
will. 

The rights and duties of the administrator with the will an- 
nexed, however, are the same as those of an executor. Section 2695 
of the New York Code of Civil Procedure, for instance, provides: 
‘“Where letters of administration with the will annexed are granted, 
the will of the deceased shall be observed and performed; and the 
administrators with such will have the rights and powers, and are 
subject to the same duties, as if they had been named as executors 
in the will.’’ 

The person entitled to be appointed administrator with the will 
annexed depends on the jurisdiction in which the question comes up. 
In some states the matter is confided to the discretion of the court; 
in others the persons entitled and the priority in which they may 
claim the right is dictated by statute. 

In some of the states a person entitled to have letters with the 
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will annexed issued to him may, if he prefers, nominate another to 
act in his stead. This is the rule in Kentucky and it recently gave 
rise to litigation involving two trust companies. 

The case referred to is Louisville Trust Co. v. Bingham, 178 Ky. 
573, 199 S. W. Rep. 58. It there appeared that Mary L. Bingham, 
a resident of Jefferson County, Kentucky, left by will an estate va- 
riously estimated to be worth between $50,000,000 and $100,000,000. 
Either the will named no executor, or the executor was not living at 
the time of the death of the executrix, or was unqualified to act. 
The opinion of the court does not set forth the circumstances in this 
regard but it appears that, for some reason, it was necessary to 
appoint an administrator with the will annexed. 

The surviving husband ef the testatrix was the only beneficiary 
under the will, residing in the State of Kentucky and therefore the 
only person, under the laws of Kentucky, qualified to act as admin- 
istrator with the will annexed or to nominate another to act in such 
capacity. He applied to the country court, and his application was 
joined in by all the non-resident beneficiaries to have the Fidelity 
and Columbia Trust Company appointed administrator with the 
will annexed. The court appointed this company and, upon its own 
motion, appointed another trust company to act jointly with it. On 
appeal it was held that the court had exceeded its authority in ap- 
pointing the co-administrator. 

**We, of course, do not hold,”’ said the appellate court, ‘‘that the 
county court may never associate with the nominee of one, or even 
all, of the preferred distributees, a co-administrator of his own 
selection, any more than that such nomination must always be re- 
spected, because the absolute right to nominate is always dependent 
upon the nominee being suitable, and whenever it is made to appear 
that the nominee is not suitable, which was not done here, the court, 
in the exercise of its recognized diseretion under such circumstances, 
may either disregard entirely the nomination or associate another 
with the nominee.”’ 

It was the ability of the company nominated, rather than the 
size of the estate which controlled. On this point, the court said: 
‘‘Having recognized the right of nomination, the only limitation 
that can be placed upon such right, which will be either reasonable 
or uniform, must be made to depend upon the fitness of the nominee 
and not upon the size of the estate, although its mere size might, of 
course, affect, and in some cases even determine, the fitness or un- 
fitness of the nominee, but not, we think, when the nominee is one 
of the strongest and largest trust companies in the state.’’ 

The question litigated was one of importance to the trust com- 
panies involved. In some states, where two executors or adminis- 
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trators are appointed, each is entitled to full commissions. But in 
Kentucky, it has been held that joint executors are entitled to an 
equal share of the commissions allowed and this even though most 
of the work was done by one of them. Garr v. Roy, 20 Ky. L. Rep. 
1697, 50 S. W. Rep. 25. 

In a recent Pennsylvania case, Shontz’ Estate, 71 Pa. Super. Ct. 
295, the will named the two daughters of the testator as executors. 
But after the will was executed the testator executed a codicil to 
his will which provided: ‘‘I hereby add this codicil, instead of 
having my daughters Hattie and Ruth appointed executors, I ask 
the court to appoint the executors.’’ The court appointed the 
Crawford County Trust Company to act as administrator with the 
will annexed. One of the daughters favored the appointment of the 
trust company. The other applied to have letters issued to herself. 
It was held that the appointment made by the court was proper 
and the action of the court was affirmed upon appeal. 


§6. Where the Administrator Dies—When, during the course 
of the administration of an estate, the duly appointed administrator 
dies, or is removed by the court, or becomes incapable of further 
acting, provision is made by statute for the appointment of some 
one to take up his work. A person so appointed is called an ad- 
ministrator de bonis non, which is a contraction of a Latin term 
meaning administrator of the unadministered assets. The right to 
be appointed administrator de bonis is also regulated by statute 
and his rights and duties are the same as a general administrator. 


§7. Where the Executor Dies—In the event of the death of an 
executor the person appointed to take charge of the affairs of the 
state is variously entitled. In some jurisdictions he is called an 
administrator with the will annexed, in others the two designations 
are coupled together making a title so lengthy that it is frequently 
shortened to administrator e. t. a. d. b. n., the initials representing 
the Latin words mentioned. But by whatever name such adminis- 
trator, or one of the classes of administrators spoken of in the two 
preceding sections, is known, their function is the same and that 
is to take up the administration of the estate at the point at which 
their predecessors left off. 

At common law, that is the law apart from statutory provision, 
where an executor died leaving a will his executor became ex officio 
the executor of the first will also. But, as explained this has been 
changed throughout the United States by statute. 

The explanation given for the common-law rule was that the 
power of the executor is founded upon the special confidence and 
actual appointment of the deceased, and this confidence extends so 
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far as to allow ‘him to transmit the office to another in whom he has 
equal confidence. So long, therefore, as the chain of representation 
was unbroken by any intestacy, the ultimate executor was the ex- 
ecutor of every preceding testator. 

The very statutes providing what shall be done in case of the 
death or incapacity of an executor or administrator are, in them- 
selves, a strong argument in favor of the making of a will and the 
naming therein of a banking institution as executor. The appoint- 
ment of administrators de bonis non and with the will annexed is a 
fruitful source of litigation, entailing delay in the settlement of the 
estate and waste of its assets. Where a bank or trust company is 
named as executor the statutory provisions under discussion will 
rarely be invoked, because the corporation is far less susceptible to 
the uncertainties of this life than the individual. 


§8. Temporary and Special Administrators——Courts, vested with 
jurisdiction over estates, have power, whenever justice demands it, 
to appoint a person to take charge of the affairs of the estate, 
known as a temporary or special administrator. The authority of a 
temporary administrator differs from that of a general administrator 
in that it is limited, either as to time or subject matter: 

There are various circumstances, under which the appointment 
of a temporary administrator is necessary or proper. For instance, 
objections may be made to the appointment of the person named as 
executor in a will or to the probate of the will. Time will naturally 
be consumed in bringing the litigation to a conelusion. In the mean- 
time, the estate is protected by the appointment of a temporary 
administrator. His authority terminates when letters testamentary 
are issued to the executor named in the will, or an administrator 
with the will annexed is appointed. It may be that persons inter- 
ested in the estate are certain that a will has been left but are 
unable to find it; or the executor named in the will may be absent 
or ill: or the person entitled by precedence, or the executor named 
in the will may be under the qualifying age—in all of these cases 
the appointment of a temporary or special administrator is proper. 

The appointment of a special or temporary administrator is reg- 
ulated by the statutes of each state and as a general rule the selec- 
tion of the person to act in such capacity is confided to the discre- 
tion of the court. Not infrequently the person named as executor in 
a will is appointed temporary administrator, where it appears that 
his interests do not in any way conflict with those of the estate. 

In a recent case the widow of Theodore P. Shonts applied to the 
Surrogate of New York County for letters of temporary admunistra- 
tion on her husband’s estate, alleging that about 15 years before her 
husband had exhibited a will to her, but that diligent search had 
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failed to locate it. An order granting letters to her, upon filing a 
bond in the sum of $474,000, was made on November 5, 1919. She 
subscribed the statutory oath and filed the bond required but letters 
were never actually issued. 

Two days after the making of the order a will dated July 30, 
1919, and naming De Lancey Nicoll, Edward J. Berwind and the 
Guaranty Trust Company of New York as executors, was filed with 
a petition for probate. At the same time the Surrogate granted an 
order requiring Mrs. Shonts to show cause why the order granting 
temporary administration to her should not be annulled. Upon the 
return of the order to show cause the Surrogate revoked the previous 
order granting letters to Mrs. Shonts and appointed the Guaranty 
Trust Company temporary administrator in her stead. ‘‘It is in the 
interest of all concerned,”’ said the Surrogate, ‘‘that the trust com- 
pany named as executor in Mr. Shonts’ will should be named as 
temporary administrator pending the contested probate proceeding, 
and it is so named.’’ Matter of Shonts, 109 Mise. Rep. (N. Y.) 276. 

In his opinion the Surrogate also made the following further ob- 
servation: ‘‘It has been my uniform practice, while here, to nom- 
inate for temporary administrators (who are really receivers of this 
court) in all contested probates the executors named in the will, and 
if this is not possible, I name a trust company. . . . The will of 
Mr. Shonts, I observe, names two gentlemen as his executors and a 
trust company in good standing. The two gentlemen named virtually 
renounce. There is not any good and sufficient reason advanced 
why the other executor, the trust company, a solvent state corpora- 
tion. should not be named temporary administrator in conformity 
with my usual practice.”’ 

The appointment of the trust company, after being reversed by 
the Appellate Division, was eventually affirmed by the Court of 
Appeals. In re Shonts Will, 229 N. Y. 374, 128 N. E. Rep. 225. 

The powers of special or temporary administrators are usually 
definitely fixed by statute. In general their duties are to collect and 
preserve the assets of the estate and to deliver them over to the gen- 
eral representative when he is appointed. In the absence of statutory 
authorization they have no authority to pay debts of the estate or 
to sell property to provide for their payment. 

In a California case it was said: ‘‘The appointment of a special 
administrator is not intended to bring about a general administra- 
tion of the estate; his powers are limited by section 1411 of the 
Code of Civil Procedure and, while they may, by order of the Court, 
be made to embrace duties not strictly within the letter of the 
statute, under the pressure of necessity made to appear, the ap- 
pointment should not continue longer than is reasonably necessary 
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to secure the appointment of an administrator who would have all 
the powers given executors.”’ 


§9. Public Administrators——The public administrator is an offi- 
cer appointed by the state government for the administration of such 
estates as are not administered by relatives of the deceased. Usually 
his right to administer is subordinate to the right of creditors, but 
in some states it is precedent, being subordinate to husband, wife, 
and next of kin. 

The office of public administrator is not found in all of the 
states. Among the states which have public administrators are 
Colorado, Illinois, Massachusetts, Montana, New York and South 
Carolina. 

The fact that there is a necessity for such an office as that of 
public administrator is one of the many arguments in support of 
the wisdom of making a will and naming therein an executor of 
the testator’s own selection. 

A controversy, in which a public administrator played a part, is 
found in Matter of Estate of Goddard, 94 N. Y. 544. The question 
there involved was the right to administer upon the estate of a resi- 
dent of Kings County, New York, who died in 1883. All of the 
next of kin, two of whom resided in the county of Kings and one 
in the city of Chicago, petitioned the surrogate for the appointment 
of the Brooklyn Trust Company as administrator. 

But at that time there was a statute in force, which provided 
that the public administrator should have the prior right to ad- 
minister upon all estates of deceased persons as ‘‘shall die leaving 
any assets and effects in the county of Kings, and there shall be no 
widow, husband or next of kin entitled to a distributive share in 
the estate of said intestate, resident in the state, entitled, competent 
or willing to take out letters of administration on such estate.’’ 

Under this statute the Surrogate issued letters to the public ad- 
ministrator. The case was appealed and earried to the Court of 
Appeals where the ruling of the Surrogate was affirmed. 

The Court of Appeals reached this conclusion reluctantly, saying: 
‘‘The facts of this case bring it within the class wherein the public 
administrator of Kings County has been invested with the prior 
right of administration. We should have been gratified to have 
found a way by which a different result might have been arrived 
at. The equity of allowing persons, entitled to take by distribution 
the estate of a deceased person, to select the agency by which such 
distribution should be made, is so manifest that it ought not to be 
refused to them except in a case where its impropriety is clear and 
unmistakable. This, however, is a consideration which addresses 
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itself to the legislative power alone and we have no alternative but 
to declare the law as we find it.’’ 


§10. Corporation as Executor or Administrator—It is only 
within recent times that corporations have been permitted to act in 
the capacity of executor or administrator. Originally, the objection 
to a corporation acting in such capacity was that a corporation 
could not take the oath of office and was thus unfitted by nature to 
undertake the duties of an executor or administrator. This objec- 
tion has been swept away by modern statutes which expressly 
authorize certain corporations to act in fiduciary capacities and 
provide that the oath of office, when necessary, may be taken by 
certain specified officials of the corporation. 

The objection to corporations acting in a fiduciary capacity dies 
hard. As recently as 1912, an objection was raised to the granting 
of letters testamentary to the Old Colony Trust Co. of Boston, on 
the ground that the trust company ‘‘had no standing in court as 
executor.’’ The court referred to the act under which the com- 
pany was incorporated and which expressly authorized it to act as 
executor, administrator, trustee, or guardian, in the same manner 
‘‘as a legally qualitied person.’’ and overruled the objection. Old 


Colony Trust Co. v. Wallace, Mass., 98 N. E. Rep. 1035. 


The effect of the merger of a trust company, named as executor 
in a will, with another trust company is discussed in Matter of 
Bergdorf’s will, N. Y. 99, N. E. Rep. 714. The facts there disclosed 
that in 1904, one Bergdorf executed a will, in which he named as 
executor two individuals and the Morton Trust Company of New 
York City ‘‘and the survivors and successors of them.’’ In 1910 
the Morton Trust Company was merged into the Guaranty Trust 
Company of New York under the provisions of the New York 
Banking Law. The testator died in 1911. On the probate of the 
will letters testamentary were issued to the two individuals but the 
application of the Guaranty Trust Company for letters was denied 
and the company appealed.. The holding was reversed by the ap- 
pellate court and letters were issued to the company. The Court 
of Appeals said: ‘‘The merger transferred it (the right to act as 
executor) to the Guaranty Trust Company and, in effect, substi- 
tuted that company for the Morton Company. The Guaranty Com- 
pany was entitled to hold and enjoy it even as would the Morton 
Company under an unmerged existence.”’ 

This decision suggests the thought that it might be advisable for 
a banking institution, having on file a number of wills naming it as 
executor. upon consolidating or merging with another bank, to have 
eodicils executed definitely naming the new corporation as executor, 
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or, better stil!, to so phrase the clause in the will, appointing the 
executor, as to meet a situation of this kind. 


§11. Persons Qualified to Act as Executor or Administrator.— 
As has been already stated, the power of a corporation to act as 
executor or administrator depends upon its charter or the statute 
under which it is organized. So far as individuals are concerned, 
the general rule is that any person qualified to make a will may act 
as executor. The principal qualification required, both of executors 
and administrators, is that they be 21 years of age at the time of 
the probate of the will or at the time of their appointment. In Ili- 
nois, a person at the age of 17 years may be appointed executor, but 
if he is not 21 at the time of proving the will, administration with 
the will annexed may be granted during his minority. Upon his be- 
coming of age, he may be made joint executor, giving proper bond. 
In some of the states, where a person entitled to act as executor or 
administrator is under the legal age, letters may ‘be issued to his 
guardian. 

Another qualification frequently required of an executor or ad- 
ministrator is that he be a resident of the state in which the ap- 
pointment is made. In some states, for instance, Arizona, Illinois 
and Missouri, a non-resident cannot act as an executor or adminis- 
trator. Non-residence is more often a disqualification where an ap- 
plicant is seeking to be appointed administrator than where he is 
seeking authority to act as executor of a will. The state laws are 
more liberal in the matter of allowing an outsider to act as executor 
than they are in the appointing of a non-resident administrator. For 
the most part they recognize the right of a testator to select his 
own executor, irrespective of residence. In New York, a non-resident 
of the state who is a citizen of the United States, may act as execu- 
ter or administrator, but a non-resident alien is not allowed to act 
in 2ither of these capacities. 

In some jurisdictions, a married woman is not allowed to act as 
administratrix. And if a woman, who is appointed to act in such 
capacity, subsequently marries, her tenure of office is thereby auto- 
matically terminated. Statutes containing this provision are found 
in the states of Idaho, South Dakota and Nevada. In Indiana, there 
is a statute to the effect that if an unmarried woman is appointed ex- 
ecutrix or administratrix and subsequently marries, she may continue 
to act if her husband files a written consent thereto in open court. 

South Dakota, Arizona and Idaho have a law to the effect that 
the surviving partner of a decedent cannot be appointed adminis- 
trator of his estate. Under the laws of Oregon, the surviving partner 
is expressly authorized to administer upon the partnership property. 
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§12. Persons Entitled to Letters of Administration—In each 
state there is a statutory provision which designates what persons 
are entitled to take out letters of administration upon the estate of 
a decedent, who dies without leaving a will, and specifies the priority 
in which such persons are entitled to letters. The statutory provi- 
sions are for the most part similar. In general, they provide that 
the surviving wife or husband has a claim to administration prior to 
all others. If there is no surviving wife or husband, then letters are 
issued to the children, grandchildren, father, mother, brothers or 
sisters, in the order named. 

One particular in which the statutes providing for the issuance 
of letters of administration differ is that in some states a person, 
who is entitled under the statute to letters, may, if he wishes, desig- 
nate some other person to whom letters. shall be issued. In other 
states, if the person entitled to letters does not wish to act as admin- 
istrator, they must be issued to the person next in line and willing 
to act. In New York it has been expressly held that the only method 
by which a person in a prior class can preclude the appointment of 
a person in a subsequent class is by himself taking out and accept- 
ing letters of administration. Shoden v. Wright, 5 N. Y. 497. 

The court proceedings adopted for the issuance of letters testa- 
mentary or of administration are ordinarily quite simple. The first 
step is the filing of a petition by the applicant for the appointment 
or some person interested in the estate. Some jurisdictions limit the 
time in which such an application may be made. If there is a will, 
the applicant asks for the issuance of letters testamentary to the 
person named as executor in the will. Where there is no will, the 
petition asks for the issuance of letters of administration to the 
person entitled to act as administrator. As a general rule, the stat- 
utes provide that a citation shall be issued to and served upon all 
persons interested in the estate. The citation gives them notice of 
the application which has been made and specifies the date upon 
which the hearing is to be held. The object is to give anyone inter- 
ested in the estate an opportunity to appear and file objections to 
the granting of the application if he so desires. Where no objection 
are filed and the papers are in proper order, the issuance of letters 
testamentary or of administration, as the case may be, follows as a 
matter of course. 

An examination of the statutes, under which the administrator of 
an estate, where there is no will, must be selected, will fréquently 
constitute an additional convincing argument as to the advisability 
of executing a will, wherein an executor of the testator’s own 
choosing imay be named. 


(To be continued ) 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on applicatien. 


PLEDGEE BANK NOT ALLOWED TO BECOME 
PURCHASER OF COLLATERAL 


Dulan v. National City Bank, Appellate Court of Indiana. 130 N. 
E. Rep. 426. 


A trust company borrowed $20,000 from the defendant bank 
and pledged notes aggregating more than $38,000 as security. 
The pledge agreement provided that the bank might at any time, 
in event the security depreciated in value, sell it ‘‘at any public 
or private sale, without advertising the same, or demanding pay- 
ment, or giving notice’’. It also provided that the bank might 
itself purchase the collateral ‘‘when the sale is made at any 
broker’s board or public sale’’. Shortly after this transaction, 
the trust company was closed and placed in the hands of a re- 
ceiver. Later, the bank notified the receiver that unless the bal- 
ance of $10,205.20, due on the loan, should be paid within five 
days, the notes held as collateral would be offered at the bank 
at a specified time at public sale. Notice of the sale was not given 
to the public. The sale was held in the directors’ room of the 
bank in the presence of some of the bank’s officials. The presi- 
dent of the bank, acting for the bank, bid the sum of $10,255.92, 
and the notes were sold to him for that amount. The bank later 
collected most of the notes and, after paying itself, had a large 
surplus in its hands. The receiver sued the bank for an account- 
ing. It was held that the sale was not a public one, for the rea- 
son that there had been no notice to the public. The bank was, 
therefore, not authorized to purchase the notes and was bound 
to account to the receiver for the proceeds of the sale. 
NOTE—For similar decisions see Banking Law Journal Digest (Second 

Edition) § 917. 
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Appeal from Superior Court, Marion County; Theop. J. Moll. 
Judge. 

Action by John L. Dulan, receiver of the Hamilton Trust Com- 
pany, against the National City Bank. Judgment for defendant, and 
plaintiff appeals. Reversed, with directions. 

Shirts & Fertig, of Noblesville, and George Shirts, of Orleans, 
for appellant. 

Miller & Dowling, of Indianapolis, for appellee. 


ENLOE, J.—On November 16, 1914, the Hamilton Trust Company 
executed and delivered to appellee herein its promissory note for 
the sum of $20,000, due in 30 days, with interest thereon at 6 per 
cent., and 10 per cent. attorney’s fees. At the same time, and as a 
part of the same transaction, said trust company turned over to said 
appellee, as collateral security, 37 notes aggregating $38,224.69, an 
agreement concerning said collateral securities, and their disposi- 
tion, being also then and there executed by said parties. 

Shortly after said transaction, said trust company was closed by 
the Auditor of State, and thereafter, in February, 1915, the appel- 
lant was duly appointed and qualified as a receiver thereof. 

This action was begun in September, 1917, by the said receiver, 
for an accounting, by said appellee, of the moneys received by it 
upon said notes so deposited with it as collateral security. 

The appellant duly filed his motion for a new trial which was 
overruled, and he now prosecutes this appeal. Upon the record be- 
fore us the only alleged error presented which we can consider is 
the action of the court in overruling said motion, the grounds of 
which were: (1) That the decision of the court is contrary to law; 
(2) that the decision of the court is not supported by sufficient evi- 
dence. 

As we view this case, there is no dispute between the parties 
hereto as to what, to our minds, are the essential facts of this case. 

The ‘‘collateral agreement,’’ under which said notes were placed 
in the hands of appellee, was as follows: 


‘*We have transferred and delivered to the National City Bank 
of Indianapolis, as collateral security for the payment of this and of 
any other liabilities of the undersigned to the said payee or assigns, 
due or to become due, or that may hereafter be contracted, the fol- 
lowing property, the value of which is #——— dollars, viz., sundry 
notes and mortgages as per list attached aggregating $38,224.69. 

And the undersigned hereby give the said payee and assigns 
authority to sell and to transfer and assign the said property or any 
part thereof, or any substitutes therefor, and all additions thereto, 
on the maturity of the above note, or any time thereafter or before, 
in the event of the said security depreciating in value, at any public 
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or private sale, without advertising the same, or demanding pay- 
ment, or giving notice, with the right to said payee and assigns 
themselves to be the purchasers when sale is made at any broker’s 
board or public sale. And, after deducting all costs and expenses, 
to apply the residue to the payment of any, either or all liabilities 
as aforesaid, as said payee or assigns shall elect, returning the over- 
plus to the undersigned; and in ease the proceeds of the sale of said 
property shall not cover the principal, interest and expenses, the 
undersigned engages to pay the deficiency forthwith after such sale, 
with legal interest.’’ 


The essential facts following the above transactions are as fol- 
lows: 

That on the 31st day of March, 1915, the appellee notified the ap- 
pellant that there was a balance due upon said note of $10,205.20, 
and interest thereon; that appellee held certain notes as collateral 
security therefor (giving a list of said notes); and that unless appel- 
lant perfected arrangements to pay off the balance of said indebted- 
ness before the 5th day of April, 1915, the appellant would, at 10 
o'clock a. m. of that day, at its banking room, Nos. 14 and 16 East 
Washington street, in the city of Indianapolis, Ind., offer said notes, 
so held as collateral, at public sale; that on said date named, and 
at the time and place specified in said notice, there was present in 
the *‘directors’ room’’ of appellee, James M. MeIntosh, president of 
the board of directors of appellee, Bert McBride, president, Harry 
B. Wilson, cashier, Ward H. Watson, the attorney for appellee, and 
one Louis B. Darrah; that at that time and place said MeIntosh 
read the notice sent to appellant as hereinbefore’set out, and an- 
nounced to the persons present that he would offer said notes for 
sale—first singly, and then as a whole—and sell them in whichever 
way they would bring the most money; that upon the offer for sale 
of said notes singly, a bid was received for but one of said notes, in 
the sum of $1,500, and that upon their being offered for sale collec- 
tively the said McBride, for and on behalf of appellee, bid the sum 
of $10,255.92, and that the same were then and there struck off to 
him at and for the amount of his said bid; that no notice of any 
kind or character was given to the public generally of the time and 
place of said sale; that appellee has collected on said notes an 
amount greatly in excess of the amount due it on its original note. 

Under the above facts, was the appellee authorized to become the 
purchaser of the notes in question, at the time and under the cirenm- 
stances of said sale? If it was, the finding of the court is not con- 
trary to law and is sustained by the evidence. 

If the appellee was not entitled to purchase said notes at said 
sale, then after said sale it held said notes precisely as it did be- 
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fore—as mere security for its debt. Bryan v. Baldwin, 52 N. Y. 232; 
Tennent v. Union Central, ete., Co., 133 Mo. App. 345, 112 S. W. 754. 
In Colebrook on Collateral Securities, § 118, it is said: 


**The terms of the contract govern the rights of the parties, as to 
time, place, and notice of sale, and must be strictly pursued.”’ 


Also in the same section the same author says: 


‘*The power of sale must be exercised with a view to the interest 
of the pledgor as well as of the pledgee.”’ 


What were the rights of the appellee under said contract under 
which said securities were pledged? A reading of said contract dis- 
closes that two powers, or rights, were conferred thereby upon the 
appellee, viz.: (1) The power to sell; (2) the right to purchase. 
When could such sale be made? The contract provides: (1) On the 
maturity of the above note; (2) or any time thereafter; (3) or be- 
fore, in the event of said security depreciating in value. How may 
such sale be made? The contract answers: (1) At publie sale, with- 
out advertising or notice; (2) at private sale, without advertising or 
notice. Upon what conditions was the appellee authorized to become 
a purchaser of said securities? The contract speaking in that regard 
says: (1) You may become the purchaser when sale of these notes 
is made at any ‘‘broker’s board’’; (2) or when such sale is made at 
public sale. 

There is no claim that the sale in question was made at a 
‘‘broker’s board,’’ and it therefore remains to be determined 
whether such sale was a ‘‘publie sale’’. 

According to the authorities, for a sale to be a ‘‘publie sale.”’ it 
must be held in a publie place, a place to which the public, as such, 
have access. ‘T'o be-a public sale there should also be some notice of 
the time and place of such sale, in order that purchasers may advise 
themselves of the terms and the title to said property, and be en- 
abled to bid intelligently. Hagan v. Continental National Bank, 182 
Mo. 319, 81 S. W. 171; Nagel v. Ham, Yearsley & Ryrie, 88 Wash. 
99, 152 Pae. 520; Tennent v. Union Central, ete., Co., supra. 

In Amarillo Nat. Bank v. Harrington, 62 Tex. Civ. App. 179, 131 
S. W. 231, it was said: 

‘‘Where the pledge contract authorizes a sale of the pledged 
property at either public or private sale, and the same is a private 
one, necessarily there need be no public notice, for such notice is in- 
consistent with the character of sale, but in such a case we under- 
stand the agreement of the parties to be that the pledgee on default 
of the pledgor may dispose of the pledged property in either of the 
designated ways, that is, he may sell at private sale or at public sale 
—but, in the event he elects to sell by the latter method, he must 
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give the necessary notice, for this is an incident of every public sale, . 
and must be held to have been within the contemplation of the par- 
ties when they agreed.to a public sale of the property. 

“A very excellent reason may be given for holding that the 
agreement for the pledgee to sell at private sale does not waive the 
requirement of notice if the sale is a public one, is this: That the 
pledgee has a right at private sale to reject any offer, if in his judg 
ment the same is not a fair one, whereas, at public auction, he would 
not have such right, and the absence of such notice might result in 
the sacrifice of the securities.’’ 


In Foot v. Utah Com. & Savings Bank, 17 Utah, 283, 54 Pac. 104, 
it was said: 


*‘No doubt, the terms of the contract govern the rights of the 
parties as to the time, place, and notice of sale, and should be strict- 
ly pursued, without evasion or deception. The officers of the bank 
were empowered to sell at public or private sale. They chose to 
make the sale public, and were therefore required to conform to the 
rules governing public sales so far as publicity was concerned. This 
they did not do.”’ 


So in the case at bar, the appellee had the right to become the 
purchaser when said notes were sold at ‘‘broker’s board,’’ or at 
**publie sale’’; they chose to make the sale (what they called) pub- 


lic, but did not conform to the rules governing public sales, so far 
as publicity was concerned, and therefore the said sale was not a 
“‘publie sale,’’ as defined by law. 

But the appellee insists that the words, ‘‘without advertising or 
giving notice,’’ as applied to the right to sell, should be carried for- 
ward, as modifying the language used in conferring upon the ap- 
pellee the right to become the purchaser. 

The appellee, as to said collaterals, occupied a position as trus- 
tee, of which the pledgor, and the appellant herein, as receiver, was 
the beneficiary. The rights of appellee were, as to any sale and pur- 
chase, strictly limited by said contract. This necessitates that any 
doubtful construction of the language of the contract should be re- 
solved against it. It was making the contract; it had the right to 
say to said trust company. ‘‘We will take your note upon the follow- 
ing condition,’’ prescribing such terms as were satisfactory to it. It 
would have been very easy for the appellee, had it desired the right 
to sell such notes at a sale, such as it now contends authorized it to 
becoine the purchaser of the notes in question, to have clearly ex- 
pressed that right, and by the use of fewer words than were used in 
said contract. Under the authorities, we must hold that appellee 
had no right, under the undisputed facts of this case, to purchase 
said notes, at said time, place, and under the circumstances of 
said sale: that said transaction did not in any way change its rights; 
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that it continued thereafter to hold said notes, as a trustee thereof, 
with a duty to account to the beneficiary for the proceeds received 
therefrom. ; 

It is suggested that by his conduct, since said sale, appellant is 
now estopped to insist upon the invalidity thereof. 

A reading of the record convinces us to the contrary. Since the 
time of said sale appellee has done nothing, as shown by the record, 
except that which it was its duty to do as pledgee of said notes. 
It has collected practically all of said notes, paid itself from the pro- 
ceeds thereof, and now has a large surplus in its hands, which in 
equity belongs to another. Nor does the fact, if it be conceded, that 
appellee at all times acted in good faith, believing that it was act- 
ing entirely within its legal rights, change the matter. Substantive 
rights, legal or equitable, cannot rest upon a foundation of good- 
faith mistake as to what are the limits of a person’s legal rights. 

The further point is made by the appellee that this judgment 
must be affirmed because the record shows that no demand was made 
upon appellee before this suit was brought. It is admitted that one 
of the counsel for appellant, before suit was brought, made what 
the trial judge has denominated a ‘‘quasi demand,’’ but it is insisted 
that the demand as made was not sufficient in law. 

If, under the facts of this case, a demand was necessary before 
suit was brought, then we would be called upon to pass upon the 
sufficiency of the so-called demand. If, on the other hand, no de- 
mand was necessary under the facts of this case, then the sufficiency 
of the so-called demand becomes immaterial. 

Under the facts of this case, after said pretended sale, the appel- 
lee still held said notes as a trustee. Its duties, as such, were fixed 
by the law: To collect said notes; to pay the indebtedness due to 
itself, including costs and expenses; and to pay the surplus in its 
hands, if any, to the cestui que trust. This was its duty. This duty 
it did not perform. We know of no law which requires that a party, 
in default in the performance of a duty imposed upon him by law, 
shall be requested or have a demand made upon him to do or per- 
form the duty required of him by the law. The object of a demand 
is to put the party upon whom made in default. But a party who 
has failed to do that which the law requires of him is already in de- 
fault. No demand in this case was necessary. Depuy v. Clark, 12 
Ind. 427. 

We therefore conclude that the decision of the trial court is not 
sustained by sufficient evidence, and is contrary to law. The motion 
for a new trial should have been sustained. 

The judgment is therefore reversed, with directions to sustain 
appellant’s motion for a new trial, and for further proceedings. 
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AMOUNT RECOVERABLE FROM BANK FAIL- 
ING TO TRANSMIT MONEY TO POLAND 


Wasserman v. Irving National Bank, Municipal Court of the City of 
New York. N. Y. Law Journal, April 13, 1921. 


The defendant bank advertised in a foreign language news- 
paper that it would send money to Poland by post or cable ‘‘at 
the lowest prices,’’ guaranteeing security and speed. The plain- 
tiff saw this advertisement and arranged with the bank to send 
the equivalent of $120 in Polish exchange to a party in Poland. 
In addition to the regular cable charges for transmission, an addi- 
tional charge of $5.00 was made to cover the cost of a reply 
eable. The plaintiff understood that the additional charge was 
for insuring and securing speedy delivery. He was told that his 
money would be refunded in case of the non-prdduction of a re- 
ceipt within three weeks showing delivery. The money was not 
delivered, and the plaintiff brought suit against the bank. It was 
held that the plaintiff’s recovery should not be limited to the 
present value of the Polish money which the bank engaged to 
transmit, but that he was entitled to recover the amount paid to 
the bank in dollars. 


Buchler & Richman (Louis Richman of counsel) for plaintiff. 
Daniel E. Hanlon (Robert C. Morris and Merton E. Lewis of 
counsel) for defendant. 


BLAU, J.—This action is brought to recover the sum of $120 paid 
by plaintiff to the defendant for cable transmission to Poland in ecur- 
rency of that country, together with a small further sum represent- 
ing charges similarly paid to defendant by plaintiff as part of the 
instant transaction. 

The defendant, a national bank, had advertised in a foreign lan- 
guage paper that it sent money to Poland by post or cable ‘‘at the 
lowest prices,’’ and the advertisement carried the wording ‘‘ perfect 
security and speed guaranteed’’. 

Seeing this published announcement, and in reliance thereon, 
plaintiff went to defendant institution and arranged to send the 
equivalent in Polish exchange of $120 to a designated payee in Po- 
land. In addition to the regular cable charges for the transmission 
of this remittance, an additional charge of $5 was made to cover the 
cost of a reply cable. 


NOTE—For similar decisions see Banking Law Journal Diges: (Second 
Edition) § 357. 
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Despite a conflict in the testimony, it appears fairly established 
that the plaintiff was led to understand and believe by the teller at 
the bank with whom the dealing was had that this additional item in 
line with the advertised announcement was the means of insuring 
and securing the speed and secure delivery of this remittance abroad, 
and he was told that in case of the non-production of a receipt 
within a period of three weeks showing the delivery of the money 
the whole amount paid by him would be refunded. 


The entire transaction, as thus explained by plaintiff, fits in with 
his story of this express representation. For if there was no discus- 
sion of a guaranty of delivery or promise of a receipt within a spec- 
ified time, no good reason appears why a cable reply should have 
been suggested or required, or a charge therefor exacted. Similarly 
the wording of the advertisement, with its assuredness of perfect 
security, lends color to the plaintiff’s story as corroborated by the 
witness who accompanied him to the bank of the promise te return 
his money in default of proof, in receipt form, of its delivery. It is 
not claimed that a receipt was procured, and no proof is offered or 
suggestion made that the money was ever delivered. 


Nor is the defendant helped by attempting to impute want of 
knowledge of the character and purpose of its charges to the paying 


teller of its foreign department, with whom this particular transac- 
tion was conducted. This official’s testimony shows that in addition 
to the regular charge the further payment was made by plaintiff 
‘*‘for the quick transmission of the ecable’’ (i. e., the money) ‘‘sup- 
posedly’’. Here again we have an admission of a quick or expedited 
service based upon a payment in addition to the regular rates, thus 
lending corroborative weight to the plaintiff’s story. 


Against the right of plaintiff to a recovery, however, it is urged 
that judicial cognizance may be taken of supposed chaotic and un- 
settled conditions in Poland, whereby the plaintiff is prevented from 
offering proof of happenings there. Basis for this theory is sought 
to be furnished by the case of. Rosenblatt v. Josephson (172 N. Y. 
Supp. 719). This contention, however, cannot stand in view of the 
fact, of which judicial cognizance may be equally taken, that the 
internal conditions in the Polish Republic do not permit, much less 
sanction, a finding of the state of anarchy referred to in the case 
just cited. As a matter of fact, the reverse is nearer the truth, for 
the internal conditions in that country have reached such a point in 
economie and political restoration to normal that an apparently suc- 
cessful war is at the present time being waged by its army in the ter- 
ritory of a neighboring power. Furthermore, these conditions do not 
enter into the case, since the plaintiff’s right of recovery is placed 
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on the definite agreement to refund his money upon failure with a 
fixed time limit to prove the actual transmission and receipt of the 
cable remittance. 

On the measure of damage the case of Strohmeyer v. Guaranty 
Trust Co. (172 App. Div. 16) is cited in the thought, apparently, 
that any recovery herein is limited by the rule there laid down to the 
present value of the Polish money which defendant was to transmit 
in exchange for payment of United States currency. That case, 
however, went expressly on the theory that no failure to deliver the 
money to its foreign destination was shown, but only a delay in 
making such delivery. 

Here the claim of plaintiff is predicated upon a promise or agree- 
ment of delivery, with proper proof thereof, within a definite period, 
or in default thereof a refund of the amount paid. 

In the view which the court entertains of the testimony such an 
agreement is held established by proof, and there must accordingly 
be judgment for the plaintiff in the full amount paid by him to the 
defendant. 


[NOTE.—The above case was unanimously affirmed, without opinion, by 
the Appellate Term, First Department, at the January, 1921, term, by order 
dated February 10, 1921. 

Motion for leave to appeal to Appellate Division denied by Appellate Term 
by order dated March 4, 1921—Ed.] 


BANK LIABLE IN DAMAGES FOR DISHONOR- 
ING CHECK 


Wildenberger v. Ridgewood National Bank, New York Court of Ap- 
peals. N. Y. Law Journal, April 12, 1921. 


The plaintiff, a merchant, had an account in the defendant 
bank against which an adverse claim for one-half of the amount 
on deposit had been made. For this reason four checks which 
were outstanding at the time were rejected by the bank. Instead 
of giving actual reason for rejecting the checks, the bank notified 
the holders that they were returned because the account was 
closed. The plaintiff protested at this procedure on the part of 
the bank, and was told to have the checks sent through again. 
Some of the checks were presented again and were a second time 
rejected. The adverse claim was withdrawn and the plaintiff 
brought suit against the bank for injury to his credit. The lower 
court held that the plaintiff was entitled to nominal damages 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 891. 
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merely. It is here held that the determination of the amount of 
the damages to which the plaintiff is entitled should have been 
left to the jury. 


Appeal by the plaintiff from a judgment of the Appellate Division 
of the Supreme Court for the Second Department: affirming by a 
divided court a judgment for nominal damages. 

Meyer Kraushaar for appellant. 

Thomas Cradock Hughes for respondent. 


CARDOZO, J.—The plaintiff, a merchant, was a depositor in the 
defendant’s bank. His wife claimed the ownership of one-half of 
the account. She joined the bank as a defendant in a suit to estab- 
lish title, and made service of a summons and an unverified com- 
plaint. Four checks aggregating $222.98, were outstanding at the 
time. A balance of almost twice that amount was to the credit of 
the account. All four checks when presented were dishonored, with- 
out warning to the depositor. They were returned to the holders 
with a notice that the account was closed. The cashier asserts that 
his instructions to the bookkeeper were to mark them ‘‘account 
held’’. That was not the notice given. The depositor protested 
against this slur upon his credit, and insisted upon payment. The 
cashier promised, it is said, that payment would be made upon pres- 
entation of the checks again. The plaintiff gave notice to the hold- 
ers accordingly. There is evidence that the checks or some of them 
were presented a second time and a second time dishonored. Upon 
withdrawal of the adverse claim, the plaintiff sued the bank for the 
injury to his credit. The trial judge ruled that there could be no 
recovery in excess of nominal damages. The Appellate Division af- 
firmed by a divided court. 

We think the plaintiff’s damages were to be determined by the 
jury. The dishonor of the checks was admittedly a wrong (Citizen’s 
Nat. Bank of Davenport v. Importers & Traders’ Bank of N. Y., 
119 N. Y. 195; Burroughs v. Tradesmen’s Nat. Bank of N. Y., 87 
Hun. 6, 156 N. Y. 663).° The wrong, if willful, charged the bank 
with liability for the consequences. In many jurisdictions the lia- 
bility is the same whether the wrong is willful or merely heedless 
(Wiley v. Bunker Hill Nat. Bank, 183 Mass. 495; St. Louis Nat. Bank 
v. Ober, 178 Fed. Rep. 678; Schaffner v. Ehrman, 139 Il. 109; Flem- 
ing v. Bank of New Zealand, 1900, A. C. 577, 587; 2 Michie on Banks 
and Banking, 1162, and cases there collated). In this state the lia- 
bility is for nominal damages, and no more, if the dishonor of the 
checks is the result of innocent mistake. That was the situation in 
Clark Co. v. Mt. Morris Bank (85 App. Div. 362, 181 N. Y. 533), 
where dishonor was due to the blunder of a bookkeeper, who mis- 
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read the plaintiff's balance. Sometimes we are told that to permit 
the recovery of substantial damages the wrong must be malicious. 
This does not mean, however, that it must be the product of hatred 
or malevolence. It is the exclusion of liability for the consequences 
of accident or mistake (Davis v. Standard Nat. Bank, 50 App. Div. 
210, 213; Clark Co. v. Mt. Morris Bank, supra; Schaffner v. Ehrman, 
supra). We find nothing of accident or mistake in the defendant’s 
dishonor of these checks. It dishonored them with full knowledge 
of the state of the account, setting one risk against another—the 
risk of adverse claims against the risk of broken contracts. Here 
was no heedless act, but one deliberate and willful (Jaselli v. Riggs 
Nat. Bank, 36 App. Cas., D. C., 159, 170, 171; Scheffer v. Erie County 
Savings Bank, 229 N. Y. 50, 53). Injury to eredit and ensuing dam- 
age might even then have been averted if the holders had been in- 
formed in plain and direct words of the cause of the dishonor. In- 
stead of such a notice, they were informed that the checks were 
drawn upon an account which had been closed. The bank offers the 
excuse that a different notice would have been given if instructions 
had been obeyed. The excuse, if credited, would be inadequate. 
Having chosen to break its contract, and thus put itself in the 
wrong, it could not minimize the damages through unfulfilled in- 
structions imparted to its own subordinates. Its duty was to see 
that the instructions were obeyed. The plaintiff was placed before 
his customers in the attitude of a trader who had drawn worthless 
checks. The wrong was aggravated, if his testimony is accepted, by 
a second dishonor after promise of acceptance, again without sug- 
gestion of mistake or inadvertence. The defendant made its choice 
and must answer for the consequences. Liability existing, we cannot 
say, as a matter of law, that the damages were merely nominal. The 
plaintiff was a trader. Some injury to credit may therefore be in- 
ferred (Rolin v. Steward, 14 C. B. 595; Wiley v. Bunker Hill Nat. 
Bank, 183 Mass. 495, at p. 496; St. Louis Nat. Bank v. Ober, 178 Fed. 
Rep. 678, at p. 679; Atlantic Nat. Bank v. Davis, 96 Ga. 334). The 
damages to be awarded, whether nominal or substantial, must suffice 
for reparation. It is for a jury to assess them. 

The judgment of the Appellate Division and that of the Trial 
Term should be reversed and a new trial granted, with costs to 
abide the event. 


HISCOCK, Ch. J., HOGAN, POUND, MeLAUGHLIN, CRANE 
and ANDREWS, JJ., concur. 
Judgments reversed. 
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BANK NOT ALLOWED TO RETAIN PERSONAL 
PROPERTY WRONGFULLY PLEDGED 
WITH IT 


City National Bank of Eastland v. Conley, Court of Civil Appeals 
of Texas. 228 S. W. Rep. 972. 


The plaintiff delivered certain articles of jewelry, which be- 
longed to her, to one Helmuth for safe-keepmg. Without author- 
ity and without the plaintiff's knowledge, Helmuth pledged the 
jewelry with the defendant bank as security for a loan of $900. 
When the plaintiff found out about the transaction she brought 
suit against the bank, and it was held that she was entitled to 
recover possession of the jewelry. 


Action by Iva Conley against the City National Bank of Eastland. 
From judgment for plaintiff, defendant appeals. Affirmed. 

Templiton & Milam, of Fort Worth, for appellant. 

Phillips & Spoonts, of Fort Worth, for appellee. 


CONNER, C. J.—The appellee instituted this suit in the district 
court of Tarrant County against G. A. Helmuth and the City Nation- 
al Bank of Eastland, Tex., to recover the possession of certain 
articles of jewelry of the alleged value of $3,000, which the plaintiff 
charged belonged to her, and which she alleged had been pledged 
without her knowledge and consent, and without any authority from 
her, by the defendant Helmuth to the bank as security for a loan 
made by it to him, and for which he executed his note for the sum 
of $945. The plaintiff alleged that she had demanded possession of 
said property and that the bank had refused to surrender such pos- 
session to her; hence the action to recover the same. 

The defendant bank pleaded: (1) A general denial. (2) That 
the defendant Helmuth, who had possession of the jewelry, and who 
was acting as the agent and representative of the plaintiff on April 
23, 1918, applied to it for a loan of $900 in behalf of the plaintiff, 
and that he executed his personal note for $945, due six months 
from date, as evidence of the debt, to seeure which he pledged the 
jewelry in question. (3) That in securing the loan, and pledging 
the jewelry as security for its repayment, Helmuth was acting as the 
plaintiff's agent and representative, and that she had given him 
authority to do what he did; that if he was not expressly authorized 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 906. 
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to so pledge said jewelry, then that he had apparent authority to do 
so; that the major portion of the amount thus secured from the bank 
was used for the plaintiff’s benefit, and that she had ratified Hel- 
muth’s action in making such pledge. (4) That the plaintiff was 
guilty of negligence in giving her jewelry into Helmuth’s custody, 
and in putting it in his power to use it as he did, ete. Wherefore 
defendant prayed for judgment for the debt and for foreclosure of 
its pledgee’s lien. 

The trial before the court without a jury resulted in a judgment 
for the plaintiff for the recovery of the property, to. which judgment 
the defendant bank duly excepted and has prosecuted an appeal to 
this court. As presented to us, the controlling questions are largely, 
if not altogether, questions of fact, which have been determined by 
the court below in appellee’s favor. 

The court filed findings of fact and conclusions of law, from 
which it appears that on the 20th day of April, 1918, Iva Conley 
owned and had in her possession the jewelry as described in her peti- 
tion, and for the recovery of which she instituted her suit, and that 
she delivered the same to the defendant G. A. Helmuth ‘‘for safe- 
keeping’’. The court further found that on the 23d day of April 
thereafter, the defendant Helmuth borrowed from the defendant 
bank $900, and therefor executed his note in that sum, payable six 
months after date, and to secure which he pledged the jewelry in 
question. The court further found that at the time Helmuth repre- 
sented to the officer of the bank, from whom he secured the loan, 
that Iva Conley was in jail and needed some money, and that he was 
borrowing it for her; that the jewelry in question belonged to her, 
and that she wanted to secure the payment of said note with her 
property, which statements were believed by the officer of the bank 
and relied upon. But the court further found that Iva Conley did 
not authorize the defendant to pledge the jewelry as was done, nor 
authorize him to borrow money for her, and that she, in fact, did not 
know that the property had been pledged to the bank as security 
until long after the note had matured, and did not at any time agree 
for the property to be so pledged. The court further found that the 
officer of the bank making the loan knew Iva Conley and defendant 
Helmuth personally, knew that they were not married, knew that Iva 
Conley was keeping a rooming house, and knew that their relations 
were very intimate. The court further found that the defendant 
Helmuth deposited the $900 so secured to his own credit, and there- 
after drew the same out on his personal checks, and that he volun- 
tarily used a portion of the said money to pay the bills of the plain- 
tiff, but that she did not know at said time that her jewelry had 
been pledged to secure said money; that no demand had ever been 
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made on Iva Conley by the bank for the payment of the note, nor 
had the bank ever said anything to her about the note or the prop- 
erty held as security until she went to the bank nearly a year there- 
after and demanded her property. The court further found that at 
the time Iva Conley delivered the jewelry to defendant Helmuth she 
was in jail, under a judgment of conviction for keeping a disorderly 
house, and that while in jail defendant Helmuth gave her different 
sums of money, a part of which was secured by pledging her jewelry, 
and that he looked after a farm belonging to her and paid some of 
her bills, and also attended to other business matters for her, but 
that he did nothing for her after she learned of the pledging of her 
jewelry as security for the note. 

The court concluded as a matter of law that it was neither within 
the actual or apparent scope of Helmuth’s authority to pledge the 
jewelry as he did, and that the bank, having knowledge that the 
property belonged to the plaintiff, was in duty bound to ascertain 
the extent of the authority of Helmuth, and not having done so 
advanced the money as it did at its peril. 

A number of material findings are attacked as unsupported by 
the evidence, but we cannot so say. The testimony of Iva Conley, 
on the one hand, and of G. A. Helmuth, on the other, as to the ex- 
tent of his authority, was in direct conflict, in which state of the evi- 
dence, of course, the findings are eonelusive here. Iva Conley testi- 
fied, substantially, that she was the owner of the jewelry in ques- 
tion; that at the time of her incarceration she delivered it to Hel- 
muth, who was her friend, for safe-keeping, and at no time gave 
him authority to pledge or otherwise dispose of the same; that while 
Helmuth from time to time advanced her smal! sums of money, and 
may have paid some of her debts while she was in jail, he did so 
voluntarily and not as her agent; that she was without knowledge of 
the loan secured by Helmuth, or of the hypothecation of her jewelry, 
for nearly a year after it had been done. 

While Helmuth’s testimony supported the defense of the bank, 
yet under the plaintiff’s testimony and the findings of the court, we 
think the trial eourt’s conclusions of law must be upheld. There can 
be no doubt of the general proposition that one dealing with an 
agent is bound to ascertain the extent of his authority, and this case 
is not one in which we think it can be said that Helmuth had any 
implied authority to pledge the plaintiff’s jewelry. In their very 
nature implied powers are such only as are necessary to carry into 
effect powers expressly granted, and which must therefore be pre- 
sumed to have been within the intention of the principal. There 
may be an apparent power, but we fail to see how there can be an 
implied power, when no authority whatever has been vested in the 
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individual whose wrongful act is under consideration. No evidence 
of authority from Iva Conley was exhibited to the bank giving 
authority to Helmuth to pledge the jewelry. The officer of the bank, 
knowing the parties, and knowing of their intimate relations, may 
have trusted Helmuth’s statements to that effect; but Helmuth’s dec- 
larations were not proof of his authority, and the bank trusted him 
at its peril. It cannot be said that, because Iva Conley intrusted 
the jewelry for safe-keeping, he was thereby clothed with authority 
to dispose of it. Such deposit amounted to a mere bailment of the 
jewelry. In 3 R. C. L., under title of ‘‘Bailments,’’ § 2, one of the 
definitions given for ‘‘bailment”’ is: 


oon 


The delivery of personal property by one person to another in 
trust for a specifie purpose, with a contract, expressed or implied, 
that the trust shall be faithfully executed and the property returned 
or duly accounted for when the special purpose is accomplished, or 
kept until the bailor reclaims it.’’ 


In such eases the bailee of personal and movable property is 
clothed with an evidence of ownership, to wit, possession. But such 
evidence of ownership and such possession do not give the bailee 
authority to dispose of the property contrary to the terms of the 
bailment. This might be shown by many authorities, but we think 


it sufficient to say that, while the bailee would have implied author- 
ity to do all things necessary to the due care and preservation of the 
property intrusted to him, he cannot divest the bailor of his owner- 
ship by sale or pledge to another, even though to an innocent pur- 
chaser or pledgee for value. See 3 R. C. L., title ‘‘Bailment,’’ §§ 
35, 36 and 66. In the section last cited the author states, with cita- 
tion of numerous authorities, that: 


‘‘The sale, exchange, pledge, mortgage, or other transfer of prop- 
erty by a bailee in possession thereof, though to an innocent pur- 
chaser, does not divest the title of the bailor, but in such a ease it 
seems that he may replevy it from the vendee or transferee, or may 
sue in trespass, or trover, in which case it would seem that a demand 
is unnecessary. The rule that where one of two innocent persons 
must suffer, the loss should fall on him whose act or omission made 
the loss possible is inapplicable to bailments, as in the everyday 
transactions of life men are under the necessity of intrusting the 
possession of goods to servants and bailees for various purposes, and 
the owner does not in such case lose his property by a breach of 
trust in the mandatory, where there is no sale in market overt, but 
the doctrine of caveat emptor, as to any title the purchaser may 
acquire, applies.’’ 


Nor do we think the findings or evidence show such ratification 
of the acts of Helmuth as to require a judgment in favor of the 
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bank. It is true, as appellant insists, that Helmuth at the time pro- 
fessed to secure the loan for appellee’s benefit, and later, in fact, 
seems to have applied part of the moneys to the payment of some 
of her indebtedness; but the court found, and there was evidence 
tending to support the findings, that Iva Conley had no knowledge 
whatever of Helmuth’s declarations or acts in securing the loan 
until long afterwards, and she further testified that she had no 
knowledge that any money supplied by Helmuth to her or in the 
payment of her indebtedness had been secured by the loan from the 
bank. She testified that from time to time while in jail, and before, 
Helmuth gave her small sums of money, but that they were given 
voluntarily, without any promise of repayment on her part, and the 
court doubtless assumed, as the plaintiff had the right to infer, that 
Helmuth so favored Iva Conley through motives of friendship or for 
favors bestowed upon him. 

Under such circumstances, we do not think ratification of Hel- 
muth’s unauthorized acts can be predicated upon the mere fact that 
some of the moneys secured was applied to the benefit of Iva Con- 
ley. Ratification of an unauthorized act has often been declared, 
where it appeared that a person with full knowledge thereafter re- 
ceived the benefit of the unauthorized act, or where a person inter- 
poses as a defense a contract made by an unauthorized person for 
his benefit, or where such contract is made the basis of any affirma- 
tive relief. In all cases the authorities hold that persons so receiving 
benefit, or so relying upon a contract, must accept the liabilities im- 
posed by fraudulent representations or otherwise, by the acts of the 
unauthorized agent. But here it is certain that a material part of 
the loan has been appropriated to the use and benefit of Helmuth, 
and, if Iva Conley’s testimony is to be believed, it is likewise certain 
that at the time of receiving the benefits referred to she was with- 
out knowledge of any of the unauthorized acts of Helmuth, and there 
is nothing in the record to indicate that at the time of the trial she 
was possessed of any of the proceeds of the loan. 

We therefore conclude that the judgment below cannot be dis- 
turbed on any ground urged on behalf of the appellant, and the 
judgment should be affirmed. 
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ALTERATION OF NOTE BY STRANGER 


Rus v. Farmers’ National Bank of Sealy, Court of Civil Appeals of 
Texas. 228 S. W. Rep. 985. 


In an action by a bank against the maker of a note the bank 
alleged that, without its authorization or knowledge, someone had 
changed the maturity of the note from December 18, 1919, to June 
18, 1919. It was held that such an alteration by a stranger was 
wholly immaterial and did not affect the bank’s right to recover. 
Such an alteration has no more effect between the parties to a 
note than an accidental mutilation of the instrument. 


Suit by the Farmers’ National Bank of Sealy against Frank Rus. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

C. G. Krueger, of Bellville, and C. H. Chernosky, of Rosenberg, 
for appellant. 

W. J. Hill, of Bellville, and C. C. Glenn, of Sealy, for appellee. 


PLEASANTS, C. J.—This suit was brought by appellee to recover 
upon a note for $3,000, executed by the appellant in favor of ap- 


pellee on the 19th day of December, 1918, and payable on December 
18, 1919, and to foreclose a mortgage lien upon personal property 
described in a mortgage of even date with said note executed by ap- 
pellant for the purpose of securing the payment of the note. After 
declaring upon the note and mortgage the petition alleges: 


‘**Plaintiff further shows to the court that the said note herein de- 
clared upon was originally drawn to mature on the 18th day of De- 
cember, A. D. 1919, and was so written on typewriter, yet by the 
act of some person or persons, whose identity is to plaintiff un- 
known, not authorized by plaintiff or any person or persons author- 
ized to represent or speak for plaintiff, and without the knowledge 
or consent of plaintiff, has written the word ‘June’ in script over the 
typewritten word ‘December,’ thereby endeavoring to change the 
date of maturity of said note from ‘December’ 18, 1919, to ‘June’ 
18, 1919; that such was not the act of plaintiff, and was not done or 
authorized by plaintiff, nor was any person or persons authorized by 
plaintiff to egdeavor to make such change in the date of maturity of 
the said note, nor was any person or persons, authorized to act or 
speak for plaintiff, authorized to make such change in the date of 
maturity of the said note, or to make any change whatever in the - 
said note, nor was such act done either with the knowledge or con- 
sent of this plaintiff, and that immediately upon receipt of the 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 51. 
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knowiedge thereof by plaintiff it repudiated and disapproved there- 
of, and disowned such act and all responsibility therefor; that this 
plaintiff has made no effort since learning of the fraudulent act 
herein complained of to effect a collection of the said purported 
‘June’ note, and does not now ask or seek the collection of any other 
than its original ‘December 19, 1918’ note, maturing ‘December 18, 
A. D. 1919,’ as hereinbefore designated and described and fully set 
out in this, plaintiff’s first amended original petition.’’ 


The appellant answered by general denial, and plea of non est 
factum, and further pleaded that there had been a material change 
made in the note after its execution and delivery to the appellee, 
without the consent or knowledge of the appellant. 

The trial in the court below without a jury resulted in a judg- 
ment in favor of appellee for the amount of the note, with interest 
and attorney’s fees, and for foreclosure of the mortgage lien upon 
the property described in the mortgage. 

Under appropriate assignments of error appellant assails the 
judgment on the ground that the court erred in admitting in evi- 
dence a note which showed upon its face that there had been a 
material alteration made thereon after its execution, when there was 
no explanation made by appellee of ‘‘why, when, or by whom, or 
under what circumstances, such alteration was made,’’ the intro- 
duction of said note in evidence having been objected to on these 
grounds. We do not think these assignments should be sustained. 
As before shown, appellee pleaded the alteration of the note without 
its authority or knowledge, by some one to it unknown. Under 
these allegations, when the note was offered in evidence, it intro- 
duced the testimony of all the officers of the bank who had handled 
the note or who had any authority, express or implied, to make 
any alteration therein, and these officers all testified that they did 
not make the attempted alteration in the note, and they knew noth- 
ing of how, when, or why, or by whom, it was made. They also 
testified that as soon as the alteration was discovered they recog- 
nized that it was unauthorized, and made no effort to enforce the 
collection of the note as altered. 

This evidence was uncontradicted, and clearly justified the ruling 
of the court admitting the note in evidence. It is well settled that 
the change or alteration of a note by a stranger thereto does not 
change the status of the parties as evidenced by the original in- 
strument. Such alteration has no more effect between the parties 
than an accidental mutilation of the instrument, and cannot relieve 
the maker from his obligation thereunder. The rule is thus stated 
in Cye. vol. 2, p. 151: 
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‘*Erasure, interlineations and changes, however material, made in 
and upon an instrument by a stranger to it, are in legal contempla- 
tion wholly immaterial and ineffective to give the instrument any 
other or different meaning or operation than that which attached 
to it before such interlineation.’’ 


This rule is obviously sound and just, and is well supported by 
authority. Andrews v. Calloway, 50 Ark. 358, 7 S. W. 449; Deering 
Harvester Co. v. White, 110 Tenn. 132, 72 S. W. 962; Gurley Bros. 
v. Bunch, 130 Mo. App. 665, 108 S. W. 1109. 

The judgment is further assailed on the ground that the mort- 
gage foreclosure of which was decreed was void for want of suffi- 
cient description of the property thereby conveyed. The description 
of the property is not as accurate as it should be, but the instrument 
itself gives the means by which the property can be definitely iden- 
tified, and is therefore not void. 

This disposes of the material questions presented by appellant's 
brief, and the remaining assignments need not be discussed. None 
of them, in our opinion, presents any error which would authorize 
a reversal of the judgment, and it is therefore affirmed. 

Affirmed. 


CODICIL HELD VALID 


In re Sidenberg’s Will, New York Surrogate’s Court. 187 N. Y. 
Supp. 414. 


A eodicil to a will, written on both sides of a single sheet of 
paper, is valid although it was not entirely written at the same 
time, bearing one date on the front and another on the back, and 
although the witnesses, at the time of the execution, saw only 
the back of the instrument. 


Proceeding for probate of codicils to the will of Charles Siden- 
berg, deceased. One paper propounded admitted to probate as con- 
strued. 

Walter M. Weis, of New York City, for proponents. 

Emmet, Marvin & Roosevelt, of New York City (Joseph K. Sav- 
age, of New York City, of counsel), for contestants. 

M. S. & I. S. Isaaes, of New York City, for executors. 

Edward W. Stitt, Jr., of New York City, special guardian. 


COHALAN, S.—This case illustrates sharply the dangers of will- 
making by laymen. A will drawn under proper legal supervision 
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having been admitted to probate, three holographic scripts are of- 
fered for probate as codicils thereto. Proof as to two of them fails 
utterly to satisfy the requisites of law. Probate of the papers dated 
February 7, 1915, and September 20, 1915, is therefore denied. 

The third paper is a one-sheet letter head. On the front thereof 
appears the following in the handwriting of the testator: First, the 
words, ‘‘Add to my will as beneficiaries, Two Hundred and Fifty 
Dollars each,’’ below a column of names, the last four in smaller 
characters than the first eight. In the right-hand margin writter 
along the length of the page, the following: ‘‘Each of my Grand 
Children One Thousand Dollars at the Age of 21. All Bequests 
shall be free of Tax.’’ Finally, at the bottom, a date, ‘‘N. Y., July 


13, 1917.’’ On the back, in the decedent’s handwriting, appears the 
following: 


“‘To the Surrogate of the City of N. Y. and my trustee. I want 
the names on the other side to receive the amounts stated just the 
same as if it were embodied in my will. I will embody it in my will 
as soon as it is rewritten.”’ 


Then appears the signature of the decedent, ‘‘Charles Siden- 
berg,’’ and a date beneath the signature, ‘‘Feb. 13, 1919.”’ To the 
left side are the signatures of two witnesses. To the right of these 
signatures, and below the signature of the decedent, are the words: 
*‘It will be observed I have given to those I thought needed it 
most.’’ Then follows a verification before M. A. Fowler, a notary 
public, on March 14, 1919. 

The contestant has stressed the difference in dates on front and 
back of the paper, and argued that each side is a separate instru- 
ment, and that the doctrine of incorporation by reference is in; 
volved. I am not in accord with such view. The script probably 
was not written at the same time, but that is not fatal to it being 
considered as one instrument. The testator, I am confident, looked 
upon it as a single document. It is the common-sense view and the 
view I adopt. True, the witnesses at the time of execution saw only 
the back, and are unable to state whether or not the writing on the 
front was there; but there is nothing unnatural in this. 

There is also some haziness and an extraordinary lack of mem- 
ory on the part of the subscribing witnesses as to the mechanics of 
the making; but despite this it is my opinion that the only question 
for solution is whether or not the document is signed at the end. 

The enlightening opinion of the Court of Appeals in the Matter 
of Field, 204 N. Y. 448, 97 N. E. 881, 39 L. R. A. (N. S.) 1060, Ann. 
Cas. 1913C, 842, is broad enough in my judgment to sweep away any 
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doubt that this script is signed at the literary, natural, logical, 
speaking and constructive end thereof. Starting to read on the 
front—and what is more natural than for a layman to start a 
codicil with the words ‘‘Add to my will’’—and continuing on the 
back, we have a ‘‘natural and consecutive method of reading.’’ 
There need be no turning back; the sense is connected and con- 
tinuous. 

There being no testimony but that the document was, when 
executed, in the condition it now is, it is presumed that if eny al- 
terations or additions thereto were made they antedated execution. 
Matter of Conway, 124 N. Y. 455, 466, 26 N. E. 1028, 11 L. R. A. 796. 
And this view is strengthened by the fact that we are considering a 
holograph. Matter of Wood, 144 App. Div. 259, 129 N. Y. Supp. 5. 

The words on the front page, ‘‘N. Y., July 13, 1917,’’ and the 
words on the back page, ‘‘It will be observed I have given to those I 
thought needed it most,’’ as well as the verification before the notary 
are to be stricken out as immaterial (Matter of Gibson, 128 App. 
Div. 769, 113 N. Y. Supp. 266. The date of execution is to be taken 
as February 13, 1919. As thus construed I admit to probate the 
paper propounded. 

I am thus carrying out the undoubted wishes of the testator, a 
point of paramount importance, and one to which form, however 
- devoutly to be wished for, must, whenever it is reasonably proper, 
yield. 

Tax costs and compensation of the special guardian and settle 
decree on notice. 


PRESENTMENT AND NOTICE WAIVED BY 
IMPLICATION 


Helfrich v. Snyder, Supreme Court of Pennsylvania. 112 Atl. Rep. 
749. 


The six defendants were sued as indorsers of a note, payable 
one day after date, ‘‘with interest at the rate of six per cent. per 
annum, payable semi-annually’’. The maker of the note was a 
limited partnership, of which the defendants were members. It 
appeared that the indorsements of the defendants were not pro- 
eured and the note delivered to the payee until a week after the 
maturity of the note. It was held that, under the circumstances, 
presentment for payment and notice of dishonor had been im- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 749, § 954. 
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pliedly waived by the indorsers. + The failure to make present- 
ment and serve them with notice did not, therefore, discharge 
them from liability. 


’ Appeal from Court of Common Pleas, Lehigh County; Clinton A. 
Groman, Judge. 
Action by Reuben Helfrich against L. A. Snyder and others. 
From judgment for plaintiff, defendants appeal. Affirmed. 
Fred B. Gernerd, of Allentown, for appellants. 
Reuben J. Butz, of Allentown, for appellee. 


FRAZER, J.—Defendants, as indorsers on a note, were sued by 
the payee, and appealed from a judgment entered against them for 
want of a sufficient affidavit of defense. 

The statement of claim sets out a copy of the note made by the 
Eureka Slate Manufacturing Company, Limited, to the order of 
plaintiff, dated April 11, 1912, for $5,500, payable one day after date, 
‘‘with interest at the rate of six per cent. per annum payable semi- 
annually,’’ and indorsed by the six defendants. The statement avers 
the note was not in fact delivered until a week after it became due, 
and in the meantime defendants’ indorsements were being procured; 
that the Eureka Slate Manufacturing Company was a limited part- 
nership association, in which defendants were members, and was 
indebted to plaintiff in the sum of $5,500 on unindorsed notes of the 
association, payment of which was demanded unless ‘‘better and 
more satisfactory security’’ was given; that the note in question was 
prepared pursuant to agreement that it would be acceptable to plain- 
tiff if indorsed by defendants; that such indorsements were procured 
and the note delivered in lieu of the unindorsed notes bearing earlier 
date held by plaintiff. It is further averred that the company paid 
interest on the obligation regularly for a period of five years. 

These averments are not specifically denied in the affidavit of de- 
fense, and, consequently, under the provisions of Sections 6 and 8 
of the Practice Act of 1915 (Pa. St. 1920, §§ 17186, 17188), must be 
taken as admitted. The sole defense set up is that notice of non- 
payment at maturity was not given, and for that reason defendamts 
were relieved from liability. 

Section 71 of the Negotiable Instruments Act of 1901 (Pa. St. 
1920, § 16061) requires presentment of other than a demand note to 
be made on the day it falls due, and Section 66 (Section 16056) pro- 
vides that an indorser of a note ‘‘engages that on due presentment 
it shall be . . . paid, . . . according to its tenor, and that, if it be 
dishonored and the necessary proceedings of dishonor be duly taken, 
he will pay the amount thereof to the holder,’’ ete. These statutory 
provisions, however, may be waived by the persons to be charged, 
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either expressly or by necessary implication to be drawn from the 
circumstances of the transaction, and such waiver must necessarily 
be implied where, as here, a demand for payment on the day the 
note fell due would have been an idle or useless ceremony, and, if 
enforced, have defeated the very purpose the parties sought to ac- 
complish in delivering the obligation. The note in suit became due 
the day following its date. At the time all persons required under 
the agreement to become indorsers had not affixed their signatures to 
the note. This fact alone clearly indicates that demand for payment 
at maturity was not contemplated by the parties. Further than this, 
the purpose of the note was to take the place of other obligations of 
the association, and, according to the understanding between the 
parties, as well as the note itself, which provided for semi-annual 
payments of interest, clearly contemplated the indebtedness repre- 
sented by the obligation should be carried for an indefinite period. 
Under these circumstances no other conclusion can be reached than 
that demand and protest were waived by the parties. Annville Natl. 
Bank v. Kettering, 106 Pa. 531, 51 Am. Rep. 536; Marquardt’s Es- 
tate, 251 Pa. 73, 95 Atl. 917. 
The judgment is affirmed. 


APPOINTMENT OF TRUST COMPANY AS TRUS- 
TEE UNDER WILL 


Chicago Title & Trust Company v. Gillett, Appellate Court of Indi- 
ana. 130 N. E. Rep. 144. 


The will of a resident of Indiana named an individual as trus- 
tee and the Chicago Title & Trust Company, an Illinois corpora- 
tion, as successor in trust. The individual died without qualify- 
ing as trustee. Thereafter the beneficiary of the trust applied to 
have the First Trust & Savings Bank, an Indiana corporation, ap- 
pointed trustee instead of the trust company named in the will. 
The Indiana company was appointed, and after it had qualified 
and accepted the trust the Chicago company took an appeal. On 
the appeal it was held that the appeal must be dismissed for the 
reason that the Indiana company had not been brought in as a 
party to the appeal. 


Appeal from Superior Court, Lake County. 

Application by Gerald A. Gillett for the appointment of the First 
Trust & Savings Bank as trustee of a testamentary trust, instead of 
the Chicago Title & Trust Company, designated in the will as suc- 
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cessor in trust. From a judgment appointing the First Trust & Sav- 
ings Bank as trustee, the Chicago Title & Trust Company appeals, 
making Gerald A. Gillett the only appellee. Appeal dismissed. 

Hodges & Ridgly, of Gary, and Charles L. Bartlett and Herbert 
W. Becker, both of Chicago, Ill, for appellant. 


REMY, C. J.—Agnes O. Gillett died testate October 23, 1918, and 
at the time of her death was a resident of Lake County. By the 
terms of her will, which was probated in the Lake superior court, 
November 12, 1918, said testatrix vested certain personal property in 
one John H. Gillett, in trust for the use and benefit of appellee Ger- 
ald A. Gillett during his lifetime, with remainder to certain named 
persons. The will also named the Chicago Title & Trust Company as 
successor in trust, on condition that it would serve on terms deemed 
reasonable by the court which would acquire jurisdiction over the 
trust upon the death of testatrix. On March 16, 1920, and while the 
estate of said testatrix was still in possession of an administrator 
with the will annexed, the said John H. Gillett died without having 
qualified as trustee. Thereafter appellee Gerald A. Gillett filed his 
petition entitled ‘‘In the Matter of the Appointment of a Trustee 
under the Last Will of Agnes O. Gillett, Deceased,’’ in which, in ad- 
dition to the facts above stated, he set forth, among other things, 
that appellant is a foreign corporation, unauthorized to do business 
in this state, and that the First Trust & Savings Bank is a solvent 
corporation organized under the laws of Indiana, is doing business 
in Lake County, and is authorized to take upon itself the adminis- 
tration of a trust, such as is provided for in said will. The petition 
further recites that the officers of the said foreign corporation are 
hostile and unfriendly to petitioner, and had informed him that he 
would not be permitted to enter their offices to confer in reference 
to said trust. The prayer of the petitioner is that the court appoint 
the said First Trust & Savings Bank as trustee to administer said 
trust. 

Appellant having entered appearance and filed an answer, the 
cause was submitted to the court, resulting in a finding and judg- 
ment. as follows: 


‘‘Comes now the parties hereto and the trial of the cause is now 
resumed, and the court after hearing the evidence and the arguments 
of counsel thereon, and being duly advised in the premises, now finds 
that the allegations of the petition of Gerald A. Gillett herein are 
true; that Chicago Title & Trust Company should not be appointed 
trustee under the trust created by the will of said decedent; and 
that First Trust & Savings Bank should be appointed as trustee of 
the trust created by the will of said decedent, and that this court 





356 THE BANKING LAW JOURNAL 


should take cognizance of said trust, and that the prayer of said 
petition ought to be granted. . . . It is therefore ordered, consid- 
ered, adjudged, and decreed by the court that Chicago Title & Trust 
Company be not appointed as trustee under the last will and testa- 
ment of Agnes O. Gillett, deceased, and the First Trust & Savings 
Bank be appointed as trustee under the last will and testament of 
Agnes O. Gillett, deceased, to serve without bond; and said First 
Trust & Savings Bank is directed to take upon itself the administra- 
tion of said trust, and to account to this court for its acts in the 
matter of said trust upon its filing herein its written acceptance.”’ 


On the day the judgment was rendered, a motion for a new trial 
was overruled, and appellant prayed an appeal, and was granted 60 
days in which to file bond. On May 21, 1920, which was the next 
day after the rendition of the judgment, the First Trust & Savings 
Bank appeared and filed its written acceptance. Thereafter, on July 
13, 1920, appellant filed its appeal bond, and later perfected its ap- 
peal by filing in this court the record and assignment of errors. 

Appellee has moved to dismiss the appeal for the reason that the 
First Trust & Savings Bank is not made a party appellee in the as- 
signment of errors. 

It is well settled that, since the assignment of errors is appellant’s 
complaint in this court, the only parties adverse to apellant in the 
judgment appealed from, over whom jurisdiction is acquired, are 
those named in the assignment of errors. Lauster v. Meyers, 170 Ind. 
548, 84 N. E. 1087. It is also well established that it is parties to 
the judgment, and not merely parties to the record, who must be 
made parties to the appeal. Trippeer v. Clifton, 178 Ind. 198, 97 
N. E. 791, 39 L. R. A. (N. 8S.) 522. It is contended by appellant, 
however, that it is only parties to the judgment who had been for- 
mally named as adverse parties in the cause that must be made ap- 
pellees; and that it is never necessary to join as appellee one who is 
named and given an interest in the judgment, unless such person had 
been an adverse party in the proceeding. While this is the general 
rule, it is not a rule to which there can be no exception. 

The facts in the case at bar are unusual. The trial court, in ac- 
cordance with the prayer of appellee’s petition, appointed the First 
Trust & Savings Bank as trustee to serve without bond, and directed 
that it take upon itself the administration of the trust and account 
to the court for its acts in the matter, upon its filing its written 
acceptance. The record which appellant has filed in this court, and 
upon which it has assigned errors, recites that on the day following 
the rendition of the judgment the said First Trust & Savings Bank 
formally, and in writing, accepted the said trust. Appellant’s prayer 
for an appeal, made the day before the trust was accepted, did not 
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operate to stay further proceedings on the judgment. The statute 
authorizing a term time appeal (Section 679, Burns’ 1914) specially 
provides, and the Supreme Court of this state has held, that the 
appeal shall operate as a stay ‘‘only upon an appeal bond being 
filed’’. See Mitchell v. Gregory, 94 Ind. 363; McKinney v. Hartman, 
143 Ind. 224, 42 N. E. 681. See also Branigan v. Rose, 8 Ill. 123. The 
First Trust & Savings Bank having accepted the trust, it will be pre- 
sumed that it complied with the order and judgment of the court, 
and took ‘‘upon itself the administration of the trust’’. The ac- 
ceptance of the trust was seven weeks before the appeal bond was 
filed, and about eleven weeks before the appeal was perfected. It 
follows that, when appellant filed its assignment of errors, the First 
Trust & Savings Bank was the one party that represented the trust. 
Throughout the trial the trust was in court, though not represented 
by any party to the suit. As trustee the said bank represented an 
interest in the judgment which would be affected by an affirmance 
or reversal thereof. 

We therefore hold that, under the facts in this case, the First 
Trust & Savings Bank was a necessary party to the appeal; and 
that, inasmuch as said bank was not made a party appellee in the 
assignment of errors, this court has no jurisdiction. 


Appeal dismissed. ° 


INCOME TAX ON STOCK SALE 


Goodrich v. Edwards, Collector of Internal Revenue, United States 
Supreme Court. 41 Sup. Ct. Rep. 390. 


The Federal Income Tax Law provides that, for the purpose 
of ascertaining the gain derived from the sale of property ac- 
quired prior to March 1, 1913, the fair market price or value of 
such property on March 1, 1913, shall be the basis of the deter- 
mination. Stock acquired in 1912 was sold in 1916 for $120,000 
more than its value on March 1, 1913, but the sale price was 
more than $20,000 less than the value at the time the stock was 
acquired. It was held that no income tax could be assessed on 
this transaction for the reason that there had been no gain on 
the investment. 


In Error to the District Court of the United States for the South- 
ern District of New York. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1107. 
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Assumpsit by David M. Goodrich against William H. Edwards, 
United States Collector of Internal Revenue for the Second District 
of the State of New York to recover income taxes assessed and paid 
under protest. Judgment for defendant on sustaining demurrer to 
the complaint, and plaintiff brings error. Reversed in part and af- 
firmed in part. 


Mr. William D. Guthrie, of New York City, for plaintiff in error. 
Mr. Solicitor General Frierson, for defendant in error. 
Mr. Justice CLARKE delivered the opinion of the Court. 


The plaintiff in error sued the defendant, a Collector of Internal 
Revenue, to recover income taxes assessed in 1920 for the year 1916 
and paid under protest to avoid penalties. A demurrer to the com- 
plaint was sustained, and the constitutional validity of a law of the 
United States is so involved that the case is properly here by writ 
of error. Towne v. Eisner, 245 U. S. 418, 38 Sup. Ct. 158, 62 L. Ed. 
372, L. R. A. 1918D, 254. 

Two transactions are involved. 


(1) In 1912 the plaintiff in error purchased 1,000 shares of the 
capital stock of a mining company for which he paid $500. It is 
averred that the stock was worth $695 on March 1, 1913, and that 


it was sold in March, 1916, for $13,931.22. The tax which the plain- 
tiif in error seeks to recover was assessed on the difference between 
the value of the stock on March 1, 1913, and the amount for which 
it was sold. 


(2) The plaintiff in error being the owner of shares of the capi- 
tal stock of another corporation, in 1912 exchanged them for stock, 
in a reorganized company, of the then value of $291,600. It is 
averred and admitted that on March 1, 1913, the value of this stock 
was $148,635.50, and that it was sold in 1916 for $269,346.25. Al- 
though it is thus apparent that the stock involved was of less value 
on March 1, 1913, than when it was acquired, and that it was ulti- 
mately sold at a loss to the owner, nevertheless the collector assessed 
the tax on the difference between the value on March 1, 1913, and the 
amount for which it was sold. 


The plaintiff in error seeks to recover the whole of these two 
assessments. 


The same contention is made with respect to each of these pay- 
ments as was made in No. 608, Merchants’ Loan & Trust Co., as 
Trustee, v. Julius F. Smietanka, Collector of Internal Revenue, 254 
U. S. —, 41 Sup. Ct. 386, 65 L. Ed. —, this day decided, viz., that 
the amounts realized from the sales of the stocks were in their in- 
herent nature capital as distinguished from income, being an incre- 
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ment in value of the securities while owned and held as an invest- 
ment, and therefore not taxable under the Revenue Act of 1916 (39 
Stat. 756), as amended in 1917 (40 Stat. 300), or under any con- 
stitutional law. 


With respect to the first payment. It is plain that this assess- 
ment was on the profit accruing after March 1, 1913, the effective 
date of the act, realized to the owner by the sale after deducting 
his capital investment. The question involved is ruled by No. 608, 
supra, and the amount was properly taxed. 

As to the second payment. The government confesses error in 
the judgment with respect to this assessment. The stock was sold 
in the year for which the tax was assessed for $22,253.75 less than 
its value when it was acquired, but for $120,710.75 more than its 
value on March 1, 1913, and the tax was assessed on the latter 
amount. 


The act under which the assessment was made provides that the 
net income of a taxable person shall include gains, profits, and in- 
come derived from . . . sales or dealings in property, whether real 
or personal . . . or gains or profits and income derived from any 
source whatever. 39 Stat. 757; 40 Stat. 300, 307. 

Section 2 (c) of this same act provides that— 


‘‘For the purpose of ascertaining the gain derived from the sale 
or other disposition of property, real, personal, or mixed, acquired 
before March first, nineteen hundred and thirteen, the fair market 
price or value of such property as of March first, nineteen hundred 
and thirteen, shall be the basis for determining the amount of such 
gain derived.”’ 


And the definition of ‘‘income’’ approved by this Court is: 


‘**The gain derived from capital, from labor, or from both com- 
bined,’ provided it be understood to include profits gained through 
sale or conversion of capital assets.’’ Eisner v. Macomber, 252 U. S. 
189, 207, 40 Sup. Ct. 189, 193 (64 L. Ed. 521, 9 A. L. R. 1570). 


It is thus very plain that the statute imposes the income tax on 
the proceeds of the sale of personal property to the extent only that 
gains are derived therefrom by the vendor, and we therefor agree 
with the Solicitor General that since no gain was realized on this 
investment by the plaintiff in error no tax should have been assessed 
against him. 

Section 2 (c) is applicable only where a gain over the original 
capital investment has been realized after March 1, 1913, from a 
sale or other disposition of property. 
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It results that the judgment of the District Court as to the first 
assessment, as we have described it, is affirmed, that as to the second 
assessment it is reversed, and the case is remanded to that court for 
further proceedings in conformity with this opinion. 

Reversed in part. 

Affirmed in part. 

Mr. Justice HOLMES and Mr. Justice BRANDEIS, because of 
prior decisions of the Court, concur only in the judgment. 


CASHIER HELD NOT GUILTY OF CONTEMPT 
OF COURT 
Stanton v. First National Bank of Dunn, Court of Appeals of Ga. 
105 S. E. Rep. 726. 


The statutes of Georgia provide that, upon the demand of 
any officer, holding an execution against the owner of stock in a 
bank, on any officer of the bank having access to its books, such 
officer shall disclose the number and par value of the shares 
owned by the defendant. In this case, the cashier of a bank, 
upon proper demand, disclosed the par value and number of 
shares, but refused to give the stock certificate numbers. He 
was held in contempt by the court. Upon appeal it was held 
that, in as much as the eashier had complied with the strict let- 
ter of the statute, he should not have been held in contempt and 
the ruling of the lower court was reversed. 


Proceeding by the First National Bank of Dunn against C. V. 
Stanton. Defendant was adjudged in contempt of court, and he 
brings error. Reversed. 


LUKE, J.—This case grew out of the following facts: The First 
National Bank of Durtn obtained a judgment against L. J. Cooper 
and J. S. Williams. Execution was placed in the hands of the 
sheriff, who made demand upon Stanton, as cashier and vice-presi- 
dent of the First National Bank of Waycross, for information as 
to the number of shares of the capital stock of that bank owned by 
Cooper, and the numbers of the stock certificates held by him, and 
as to the par value of the shares; and in response to this demand 
Stanton notified the sheriff that the books of the bank indicated 
that Copper owned 874 shares of the capital stock, of the par value 
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of $100 per share, but declined to give the additional information 
requested. Thereupon the First National Bank of Dunn presented 
to the judge of the city court of Waycross a petition, complaining 
of the aforesaid refusal and praying for a rule directed to Stanton, 
calling upon him to show cause why the information demanded was 
refused. Stanton answered that if the statute law of Georgia as 
embodied in Civil Code 1910, § 6035, was applicable to a national 
bank, he had given all the information required of him by that 
section. The court nevertheless required him to furnish the in- 
formation refused, and upon his failure to do so adjudged him in 
contempt of court; and the case came to this court on exceptions 
to that judgment. 

The Code section in question provides as follows: 

*‘Shares in a bank or other corporation may be levied on and 
sold, either under attachment or fi. fa. in any county where the cor- 
poration does business—notice of such levy being given to the de- 
fendant, if his residence be known, and also to the officers or agent 
of the corporation in the county where the levy is made. Upon de- 
mand by any sheriff, constable, or other levying officer of this state, 
having in his hands any execution or attachment against any person 
who is the owner of any shares or stock of said bank or joint-stock 
company, upon the president, superintendent, manager, or other offi- 
eer of any corporation or joint-stock company having access to the 
books thereof, said president, superintendent, manager, or other offi- 
eer aforesaid shall disclose to said levying officer the number of 
shares and the par value thereof owned by the defendant in said 
execution or attachment, and on refusal to do so, shall be considered 
in contempt of court and punished accordingly.”’ 


While courts of this state have the power to ‘‘inflict summary 
punishment for contempt of court, . . . disobedience or resistance 
by any officer of said courts, party, juror, witness, or other person 
or persons to any lawful writ, process, order, rule, decree, or com- 
mand of the said courts’’ (Civil Code of 1910, § 4643), we are con- 
strained to hold that in the instant case the wide discretion of the 
court was abused in adjudging the defendant in contempt, since the 
undisputed facts shows that he complied with the strict letter of the 
statute; and until the General Assembly sees, fit to supplement this 
statute, we do not think a person who complies with its every pro- 
vision can legally be said to be in contempt. In other words, if the 
statute in question is imperfect (and it seems to so be, as it does 
not provide for such information as would enable a levying officer 
to make a legal sale of shares of stock), it cannot be made perfect 
by contempt proceedings, but can only be made so by legislative 
enactment. 

Judgement reversed. 
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INSURANCE COMPANY LIABLE TO BANK FOR 
STOLEN FUNDS 


Mer Rouge State Bank v. Employers’ Liability Assur. Co., Limited, 
of London, England, Circuit Court of Appeals. 270 Fed. Rep. 567. 


The defendant insurance company issued a policy to the plain- 
tiff bank, insuring it ‘‘for all loss by robbery (commonly known 
as hold-up) of money and securities: . . . From within that part 
of the safe or safes or vault insured hereunder caused by robbers 
during the day or night, by compelling under the threat of per- 
sonal violence an officer or office employee of the insured to un- 
lock and open the safe or safes or vault’’. In an action by the 
bank on this policy, it was shown that robbers entered the bank 
and by foree and the use of fire-arms, compelled the cashier to 
open a locked vault. They then made off with money which they 
found in an unlocked safe within the vault. Under this state- 
ment of facts, it was held that the insurance company was liable 
for the loss. 


In Error to the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Foster, Judge. 

Action by the Mer Rouge State Bank against the Employers’ 
iiability Assurance Company, Limited, of London, England. Suit 
dismissed, after exception to the amended petition for no cause of 
action was sustained, and plaintiff brings error. Reversed. 

John C. Hollingsworth, of New Orleans, La. (Madison & Madi- 
son, of Bastrop, La., on the brief), for plaintiff in error. 

Edward Rightor, of New Orleans, La., for defendant in error. 


WALKER, Cireuit Judge—This was an action by the plaintiff in 
error, an incorporated Louisiana State Bank, on two policies of in- 
surance providing it indemnity protection against losses of money 
or securities, through burglary and robbery. The petition as amend- 
ed contained averments to the following effect: 

After 4 o’clock p. m. of a named day, while each of the policies 
was in foree, and while the petitioner’s cashier was within the bank- 
ing inclosure reserved for the use of the assured’s officers or office 
employees, and was engaged in the performance of his duties as 
cashier, unknown burglars, robbers, and hold-up men, by the use of 
foree, and at the point of a pistol or pistols, held up said cashier, 
within the banking inclosure, and while keeping him covered with a 
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revolver, by the use of force and threats compelled him to unlock 
the door of the bank’s locked vault, and thereupon, while continuing 
to use force and threats, secured a stated sum of money from an un- 
locked safe within such vault. An exception to the amended peti- 
tion on the ground that it set forth no legal cause of action was sus- 
tained, and the suit was dismissed. 

By the policies sued on the defendant in error agreed to indem- 
nify the plaintiff in error: 


**A. For all loss of money and securities in consequence of the 
felonious abstraction of the same during the day or night from the 
safe or safes (or from the vault, if contents of same are specifically 
insured) after said safe or safes or vault have been duly closed and 
locked, described in said schedule, while located in said banking 
room, also described in said schedule hereinafter called the premises, 
by any person or persons after forcible entry into such safe or safes 
or vault, or by any accomplice of such person or persons. In the 
event that the said safe or safes or vault are not locked by time lock, 
the corporation shall not be liable for loss of said money and secu- 
rities feloniously abstracted therefrom, unless said forcible entry is 
made therein by the use of tools, explosives, chemicals or electricity 
directly thereupon. 

‘*B. For all loss by damage to said money and securities, and to 
said safe or safes or vault, described in said schedule, or to the 
premises, or to the office furniture and fixtures therein, caused by 
such person or persons while making or attempting to make such 
entry into said premises, vault, safe or safes. 

“©. For all loss by robbery (commonly known as hold-up) of 
money and securities: (1) From within the banking inclosure re- 
served for the use of the officers or office employees of the assured, 
while at least one officer or office employee of the assured is present 
and regularly at work in the premises; (2) from an officer or office 
employee of the assured while transferring the same -during the as- 
sured’s regular office hours, either way between the said banking in- 
closures and any safe or vault described in the schedule as located 
in the premises outside of the said inclosures; (3) from within that 
part of the safe or safes or vault insured hereunder, caused by rob- 
bers during the day or night, by compelling under the threat of per- 
sonal violence an officer or office employee of the assured to unlock 
and open the safe or safes or vault.’’ 


The policies covered a described safe located within a described 
vault. The safe and vault mentioned in the petition were those de- 
scribed in the policies. The form of the policies sued on is the same 
as that of the Maryland Casualty Company policy which was con- 
strued by this court in the case of Franklin State Bank v. Maryland 
Casualty Company, 256 Fed. 356, 167 C. C. A. 526. The facts of the 
ease cited were different from those of the instant case, in that the 
alleged robbery which was in question in the former was a taking 
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of money from an unlocked safe within an unlocked vault, while the 
robbery alleged in the latter was effected by getting access to money 
within a locked vault by forcing under threat of personal violence, 
the cashier to unlock it. It was decided in the cited case that on 
the state of facts disclosed therein the insurer was not liable. Lan- 
guage used in the opinion in that case is to be read in the light of 
the state of facts it dealt with, which, as above stated, was different 
from the state of facts disclosed in the instant case. The cited case 
cannot properly be given effect as a decision on a question not 
raised by the facts of it, namely, whether such a policy as those now 
sued on covers a loss of money by a robbery which was effected by 
getting access to the contents of a locked vault by forcing, under 
threat of violence, the bank’s cashier to unloek it. 

The analysis of the provisions of the policies sued on found in the 
opinion in the above-cited case dispenses with the necessity of con- 
sidering in this case any of those provisions, except the one of the 
above-quoted subdivision C which makes the insurer liable— 


‘for all loss by robbery (commonly known as hold-up) of money 
and securities: . . . (3) From within that part of the safe or safes 
or vault insured hereunder caused by robbers during the day or 
night, by compelling under the threat of personal violence an officer 
or office employee of the insured to unlock and open the safe or 
safes or vault.’’ 


The just quoted language equally covers a loss of money or secu- 
rities, caused in the way stated, from within either a safe or a vault 
which is insured under the policy. 

Nothing in the language of the provision, which is to be con- 
strued most strongly against the insurer and liberally in favor of the 
insured, indicates an intention to exclude from the protection stip- 
ulated for money within a locked vault, if such money is in an un- 
locked safe within such vault, access to which is obtained in the way 
stated. No distinction is made between a loss from a safe and a 
loss from a vault. The averments of the amended petition show that 
the robbers were enabled to get to the money mentioned by com- 
pelling the cashier under threat of personal violence to unlock the 
vault containing that money. We are not of opinion that the 
fact that the money, before access to it was so obtained, was in an 
unlocked safe within the locked vault, had the effect of making the 
loss, caused as alleged, one which was not insured against. 

The conclusion is that the averments of the petition as amended 
show a loss within the terms of the last-quoted provision of the 
policies sued on, and that the court erred in ruling as above stated. 
Because of that error the judgment is reversed. 
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SALE OF ACCOMMODATION NOTE AT USURI- 
OUS RATE 


Hanauer v. Smith, New York Supreme Court, Appellate Division. N. 
Y. Law Journal, May 4, 1921. 


The defendant signed as maker, a promissory note payable to 
the order of one Sugarman. The defendant received no con- 
sideration for the note and signed merely for Sugarman’s ac- 
commodation. The payee sold the note to the plaintiff at a dis- 
count greater than the rate of interest allowed by law. In an 
action by the plaintiff against the maker of the note, it was held 
that the latter could defend on the ground that the transaction 
was usurious. The note had no inception as a legal instrument 
until the transfer by Sugarman to the plaintiff. The transaction be- 
tween Sugarman and the plaintiff, therefore, was not the ordi- 
nary discount transaction, but was a loan subject to the limita- 
tions of the usury laws. 


DOWLING, J.—This action was brought to recover on four 
promissory notes alleged to have been made by the defendant to 
the order of S. C. Sugarman and by him indorsed and delivered for 
value before maturity to plaintiff, which notes were not paid when 
due. The answer set up as to one of these notes that the defend- 
ant’s signature thereon was a forgery; as to the other three notes 
the defendant pleaded that they were given by defendant to Sugar- 
man without consideration and solely as an accommodation made 
for the benefit of Sugarman; as to all the notes the defendant plead- 
ed the defense of usury as between Sugarman and plaintiff. The 
issue of whether the name of defendant was forged to the $4,000 
note, set forth in the second cause of action, was found by the jury 
adversely to defendant’s contention, and no valid reason is suggest- 
ed for the reversal of that finding of the jury. It is urged, however, 
that error was committed in the exclusion of certain evidence offered 
by the defendant upon the issue of usury. The defendant endeav- 
ored to elicit testimony tending to show that these three notes were 
made and delivered by him to Sugarman without consideration and 
solely for the latter’s accommodation: this was the first step in the 
defendant’s effort to prove the usurious transaction which he had 
set up as a defense. This testimony was expressly offered as laying 
the basis for such defense. The court, however, refused to receive 
this evidence. Its ruling to that effect was erroneous. In Kennedy 
v. Heyman, 183 App. Div. 421, Mr. Justice Shearn said: 
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‘*The question presented is whether the plaintiff, who purchased 
an accommodation note from the accommodated party at a discount 
of about 12 per cent., can recover thereon against the maker, whose 
contention is that the note is void for usury. 

**There is no question whatever but that the note was purely for 
the accommodation of Traphagen, who negotiated it to the plaintiff, 
and that it was without any consideration. When it was delivered, 
Traphagen, the accommcdated party, delivered to the maker a paper 
signed by him stating: ‘Mr. I. J. Heyman has this date given me a 
note for $200 for three months from date for which he is not liable 
and which I agree to pay when said note falls due. This note was 
given to me for my accommodation.’ Right here might be noticed a 
contention made by the plaintiff that defendant is estopped from 
claiming that the note had no consideration and was merely for ac- 
ecommodation because it contained the words ‘Value Received’. There 
is no estoppel about this. It is a mere admission, and, as it was held 
in Strickland v. Henry, 175 N. Y. 372. it is open to the maker to 
contradict this admission. Furthermore, the presence of these words 
is not even sufficient to take the question of consideration to the 
jury where all the other evidence clearly shows that there was no 
consideration. Kramer v. Kramer, 181 N. Y. 477, 482. The plaintiff 
relies upon a number of cases, such as Oeser & Co. v. Behrend, 151 
N. Y. Supp. 873, Emanuel v. Misicki, 149 id. 905, and Klar v. Kos- 
tiuk, 65 Mise. Rep. 199, holding that in an action on a promissory 
note brought by a bona fide holder in due course for value before 
maturity, under Section 93 of the Negotiable Instruments Law (Gen- 
eral Laws, chap. 50; Laws of 1897, chap. 612; Consolidated Laws, 
chap. 38; Laws of 1909, chap. 43), the defense of usury is not avail- 
able. None of these cases is in point. These cases deal with usury 
exacted of the maker by his immediate transferee, where the note 
has thereafter come into the hands of a bona fide holder in due 
eourse. The question here is whether a party whose receipt of a 
note constituted its inception can recover thereon if it be tainted 
with usury exacted by him at inception. 

‘*A sale of accommodation paper is treated as a loan of money, 
the purchaser being the lender and the seller the borrower. This has 
been frequently held, the last words of the Court of Appeals on the 
subject being in Strickland v. Henry, supra, where the court said: 
‘This action was brought on a promissory note for $175 made by 
William Henry to the order of Tony Rheims, who thereafter, and be- 
fore maturity, indorsed it and delivered it to plaintiff, receiving 
therefor $157.50. The answer set up usury, the claim of defendant 
and Rheims being that the note had no legal inception prior to its 
delivery to plaintiff, inasmuch as it had been made by defendant 
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solely for the accommodation of Rheims. If such were the fact the 
transaction between Rheims and plaintiff amounted in law to a 
discount of an accommodation note at a greater discount than 6.per 
eent., for the sale of accommodation paper is treated as a loan of 
money, the purchaser being the lender and the seller the borrower. 
Eastman v. Shaw, 65 N. Y. 522; Straus v. Tradesmen’s Nat. Bank, 
122 N. Y. 379. ? 

‘*As between the maker and the accommodated party, of course 
the note represented no obligations whatever. It had no inception 
until it was delivered for value. As was recently said in Sabine v. 
Paine, 166 App. Div. 9: ‘The note had no valid inception until its 
purchase and discount by plaintiff’s agent’. In that case M. S. Paine 
executed a note for the face amount of $2,100 to one Vacheron, who 
sold it to the plaintiff for $1,850. Under such circumstances the 
court held that the transaction was usurious and that the paper was 
void. 

**TIt may be said that this is a harsh rule, but we are dealing with 
one who knowingly exacted usury. As a matter of law and fact 
the plaintiff was lending the borrower $181.50 for which he was to 
receive $203, or a profit of $21.50, which is at the rate of eleven and 
eight-tenths per cent. It is not the case of ordinary discount at a 
legal rate, but is a plain loan at usurious rate. The lender in such 
ease is put upon inquiry. He knows that if the note had a valid in- 
ception and was originally delivered by the maker for value there 
ean be no defense of usury or of any other infirmity in the trans- 
action. But he also knows, or must be held to know, that if the 
inception of the note consists in its negotiation to him, the transac- 
tion is nothing but an ordinary loan, and if usurious the transaction 
is void. As. Mr. Justice Laughlin said in his frequently cited opinion 
in Schlesinger v. Kelly, 114 App. Div. 546, quoting Strickland v. 
Henry, 66 id. 23: ‘The holder is bound to know the character of the 
paper he is dealing in, and if it turns out to be accommodation 
paper the transaction is usurious. Of course a person taking nego- 
tiable paper must determine at his peril whether or not it has had 
an inception.’ This must be so, however strongly one may wish to 
uphold the stability of commercial paper and enforce the obligations 
of those who put it into currency and circulation. Legal inception 
as a note is the very foundation of liability. As a purchaser of an 
accommodation note is a mere loan by the purchaser to the seller, 
and as such a loan at usurious interest is void, and as the proof here 
conclusively shows that such was the transaction, there can be no 
recovery and the determination of the Appellate Term should be re- 
versed, with costs, and the judgment of the Municipal Court in 
favor of the defendant affirmed, with costs.”’ 
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The defendant assumed the burden of first showing when the 
notes in question actually had an inception, which was when they 
were delivered for value. He had the right, therefore, to show as 
the first step in this proof that no consideration had been given for 
the making or delivery to Sugarman. This proof he proposed to fol- 
low by proof of the usurious transaction between Sugarman and the 
plaintiff. The refusal to receive the proffered evidence upon both 
these elements of defense was error which required the reversal of 
this judgment and order and the granting of a new trial. 

Plaintiff's contention that the defendant is estopped from claim- 
ing the right to prove that the notes were accommodation notes, and 
that they had no inception until they were transferred to plaintiff, 
is without force for the reason that there is no proof that the plain- 
tiff relied upon the certificates made by defendant and was thereby 
misled to his detriment, and that he was in fact ignorant of the 
actual nature of the transaction as to these notes between the de- 
fendant and Sugarman. 

The judgment and order appealed from will be reversed and a 
new trial ordered, with costs to appellant to abide the event. 

All coneur. 


BANK HELD LIABLE ON TELEGRAPHIC 
GUARANTY OF DRAFTS 


Bank of Plant City v. Canal-Commercial Trust & Savings Bank, 
United States Circuit Court of Appeals. 270 Fed. Rep. 477. 


A bank in New Orleans sent this telegram to a bank in Plant 
City: *‘We guaranty payment sight draft W. J. Hawkins on S. 
Segari Co. bill of lading attached to draft covering one car toma- 
toes shipped yesterday fancy three dollars crate choice two 
seventy five.’’ The telegram was confirmed by letter the same 
day. A later telegram, referring to another car, read: ‘‘We will 
honor sight draft of W. J. Hawkins bill lading attached covering 
ear tomatoes on S. Segari & Co.’’ The Plant City bank discount- 
ed the drafts drawn against the two shipments. It was held 
that the New Orleans bank was liable to the Plant City bank for 
the amount of the drafts, notwithstanding the fact that the con- 
signee refused to receive the tomatoes on the ground that they 
were unmerchantable. 
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In Error to the District Court of the United States for the New 
Orleans Division of the Eastern District of Louisiana; Rufus E. 
Foster, Judge. 

Action by the Bank of Plant City against the Canal-Commercial 
Trust & Savings Bank. Judgment for defendant, and plaintiff brings 
error. Reversed and remanded. 

Harry MeCall, of New Orleans, La., for plaintiff in error. 

Edwin T. Merrick and Henry P. Dart, Jr., both of New Orleans, 
La., for defendant in error. 


KING, Cireuit Judge—On May 21, 1919, S. Segari & Co., of New 
Orleans, La., purchased from W. J. Hawkins of Plant City, Fla., a 
carload of tomatoes. The sale was effected by telegrams. Hawkins 
on May 20th quoting a car of tomatoes, good stock, fancies $3, 
choice $2.75 per crate. On May 21st S. Segari & Co. accepted the 
offer, asking Hawkins to ‘‘wire confirmation with car number and 
manifest,’’ to which on the same day Hawkins replied: 


**Confirm order [is] wire money bank of Plant City. A. C. L. 
38797. Heavy to fancies manifest not complete.”’ 


On May 21, 1919, bill of lading for car A. C. L. 38797 containing 
534 erates of tomatoes consigned to S. Segari & Co. was issued. 

On May 22, 1919, the Commercial Trust & Savings Bank tele- 
graphed the Bank of Plant City, the plaintiff in error, as follows: 


‘““We guarantee payment sight draft W. J. Hawkins on S. Segari 
Company bill of lading attached to draft covering one car tomatoes 
shipped yesterday fancy three dollars crate choice two seventy five.’’ 


This telegram was followed by a letter from the Commercial Bank 
to the plaintiff in error dated May 22, 1919, which confirmed and 
quoted the telegram as above and concluded: 


cc 


. . We trust that it has been convenient for you to accept 
our guaranty and that you will allow this draft to come to us direct 
for collection, we guaranteeing prompt payment.’’ 


On May 23, 1919, the Bank of Plant City cashed a sight draft 
drawn by Hawkins on S. Segari & Co. for $1,502 to which said bill 
of lading was attached, also a bill made out by Hawkins against S. 
Segari & Co. for 534 crates of tomatoes in car A. C. L. 38797, show- 
ing 365 crates fancies at $3 per crate, $1,095, and 148 crates choice at 
$2.75 per crate, $407, total $1,502, and 21 crates XX at $2 per crate 
(this last sum not being included in said draft), and credited Haw- 
kins’ bank account with said $1,502. 
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On May 23d Hawkins offered S. Segari & Co. another car of 
tomatoes, and on May 24th they wired accepting car, and stated they 
were wiring funds, asking a confirmation, with car numbers, by 
wire. Later in this day they telegraphed: 


‘*Wired guaranty early this morning. Be sure ship today. Wire 
numbers.”’ 


Hawkins wired: 
‘‘Shipped today. Seaboard 22538. Five thirty one tomatoes.”’ 


On the same day the Canal Bank & Trust Company wired the 
Bank of Plant City as follows: 


**We will honor sight draft of W. J. Hawkins bill lading attached 
covering car tomatoes on S. Segari & Company.’’ 


On May 26, 1919, the plaintiff in error received from Hawkins 
sight draft for $1,566 drawn by him on S. Segari & Co., to which 
was attached a bill of lading issued May 23, 1919, for 531 crates of 
tomatoes in ear S. A. L. 22538 to S. Segari & Co. and a bill from 
Hawkins to S. Segari & Co. for $1,566, the price of said tomatoes, 
and credited Hawkins’ bank account with said amount. The evi- 
dence is to the effect that these sums were immediately subject to 
Hawkins’ check; that they were not applied to any debt then due 
by Hawkins to the plaintiff. 

Both drafts were forwarded to the Commercial Bank, which 
turned over the second draft and papers attached to it to the Canal 
Bank. 

The carloads of tomatoes, on arrival at New Orleans, were re- 
jected by S. Segari & Co. as unmerchantable and not according to 
order and they refused to pay the drafts. The New Orleans banks 
declined to pay the same on the ground that the tomatoes shipped 
were not such as the contract of purchase called for; also that 
Segari & Co. had brought two suits in which injunctions had been 
issued restraining them from paying said drafts. The Bank of Plant 
City was not a party to either suit. 

The Canal Bank & Trust Company having been consolidated with 
the Commercial Trust & Savings Bank under the name of Canal- 
Commercial Trust & Savings Bank, which became responsible for all 
liabilities of said Canal Bank & Trust Company and said Commer- 
cial Trust & Savings Bank, this suit was brought against it by the 
Bank of Plant City in the United States District Court for the East- 
ern District of Louisiana for the sum of $3,068, the principal of said 
drafts. 
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The plaintiff’s testimony showed the shipment of the carloads of 
tomatoes, the cashing of the drafts as above stated, that it was done 
entirely on the faith of said guaranties, and that the plaintiff had 
never been repaid. At its conclusion the defendant moved for the 
direction of a verdict in its favor which motion was overruled. 

The defendant introduced testimony as to the failure of the to- 
matoes to comply with the contract, and at the conclusion of the 
entire testimony the plaintiff moved for the direction of a verdict in 
its favor. ; 

The court denied this motion and directed a verdict in favor of 
the defendant, and judgment accordingly was rendered. 

The plaintiff sued out a writ of error to this court to review this 
judgment. 

Error is assigned to the direction of the verdict in favor of the 
defendant and also to the admission of certain evidence. 

In an opinion overruling a motion for a new trial the court stated 
the ground of his ruling as follows: 


‘‘In my conception of the case the guaranty was given by the de- 
fendant to Hawkins to guarantee Segari’s debt to him. It was in- 
tended to guarantee the solvency of Segari and protect Hawkins 
against any unfair and arbitrary rejection of the tomatoes, provided 
they came up to specifications. It is a collateral engagement on the 


part of the bank for the benefit of Hawkins, and not an independent 
contract with the Bank of Plant City guaranteeing payment of Haw- 
kins’ drafts at all events. As Hawkins did not comply with his con- 
tract with Segari, no debt was created. There being no liability on 
Segari’s part there can be none on the part of the defendant bank.’” 


In our opinion the court erred in directing a verdict for the de- 
fendant. The guaranty in this case was not a guaranty to the seller 
Hawkins of the solvency of the purchaser Segari & Co. to induce the 
extension of credit by Hawkins to Segari & Co. 

It was a guaranty made by each New Orleans bank to the plain- 
tiff, Bank of Plant City, of the respective sight drafts which were 
to be drawn by Hawkins on Segari & Co. It is manifest that these 
guaranties were made to the Bank of Plant City to induce it to cash 
these drafts. 

It was an independent guaranty to a third party made of two 
certain sight drafts to be drawn by Hawkins on Segari & Co. with a 
view to have the Bank of Plant City, on the strength thereof, cash 
such drafts and thus furnish to Hawkins the money which Segari & 
Co. were to wire him. 

The consideration of the guaranty was not the sale of the toma- 
toes, but the payment by the Bank of Plant City of the money on 
the drafts. 
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That the guaranty made by the telegram of May 22 was one to 
the plaintiff bank is very apparent from the letter confirming it. 
This letter is addressed to the Bank of Plant City and says: 


‘We trust it has been convenient for you to accept our guaranty 
and that you will allow this draft to come to us direct for collection, 
we guaranteeing prompt payment.’’ 


It is the Bank of Plant City whose acceptance of the guaranty is 
asked. 

The language clearly indicates that the New Orleans bank is 
guaranteeing payment to the Rank of Plant City of this draft which 
the latter bank has cashed on the faith of its guaranty. 

The authorities on this subject are quite clear: 


‘*Moreover, the guarantor may be liable, despite the invalidity of 
the principal obligation, if the guaranty is a separate and inde- 
pendent transaction binding the guarantor independently of the 
original contract. The doctrine that the guarantor is liable on an 
independent guaranty of an invalid obligation applies with added 
reason to the guaranty of a negotiable obligation for the purpose of 
procuring its acceptance by a third person. In such a ease the liabil- 
ity of the guarantor is not affected by the invalidity of the principal 
obligation.’’ 12 R. C. L. 1073. 


The following rule has been repeatedly followed: 


**A guaranty of payment to one not a party to the instrument or 
claim guaranteed, made upon a valuable consideration, or made un- 
der such circumstances as would work a damage to the party guar- 
anteed, is in effect a representation that the instrument or claim is 
perfectly legal and valid, as well as an undertaking to pay it in case 
of default of the person primarily liable, and concludes the guaran- 
tor from questioning the liability of the parties on such instrument 
or claim.’’ Purdy v. Peters, 35 Barb. (N. Y.) 239, 248. 


See Nelson v. Hinchman, 118 Fed. 435, 55 C. C. A. 251; McKinnon 
v. Boardman, 170 Fed. 920, 96 C. C. A. 136; American Nat. Bank v. 
Pillman, 176 Mo. App. 430, 158 S. W. 433. El Paso Bank & Trust 
Co. v. First State Bank (Tex. Civ. App.), 202 S. W. 522; Holm v. 
Jamieson, 173 Ill. 295, 50 N. E. 702, 45 L. R. A. 846. 

The telegram in regard to the second draft is a direct promise by 
the Canal Bank & Trust Company to the Bank of Plant City to pay 
such draft. It reads: ‘ 


‘*We will honor sight draft of W. J. Hawkins, bill of lading at- 
tached covering car tomatoes on 8. Segari & Company.’’ 


This telegram is in effect a special letter of credit addressed by 
the New Orleans bank to the Bank of Plant City. 
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“Tf the letter is addressed to a particular person, who advances 
goods or money on it in accordance with its tenor, the letter becomes 
an available promise in favor of the person making the advance. When 
acted on, and the advances made in accordance with its terms, a 
contract is created between the writer of the letter and the party 
who has acted upon it, upon which an action can be maintained.’’ 
Amer. Steel Co. v. Irving Nat. Bank (C. C. A.), 266 Fed. 41, 43. 


See Nisbett et al. v. Galbraith et al, 3 La. Ann. 690. 

The facts of this case do not present the point on which Mer- 
chants’ National Bank of Ocala v. Citizens’ State Bank, 93 lowa 
650, 61 N. W. 1065, 57 Am. St. Rep. 284, was ruled. In that case 
the language was: ‘‘ Will guarantee Butts draft for car oranges from 
B. Arentz.’’ Arentz had sold a car of oranges to Butts. The court, 
commenting on the form of undertaking, construed it as follows: 


“Tt was not to be a guaranty of Arentz’s draft, nor of a draft 
drawn on Butts, and not accepted by him, but of one on which he 
was liable, drawn for a ear of oranges.”’ 


The implication is that, had the guaranty been of Arentz’s sight 
draft on Butts, the guaranty would have attached regardless of 
Butts’ proper rejection subsequently of the oranges. 


In this case the promise was to guarantee the payment of these 
drafts drawn by Hawkins on S. Segari & Co. The decision, there- 
fore, is not in point. 

That the Bank of Plant City was not expected to inspect the car 
of tomatoes shipped is shown by the telegrams and by the nature of 
the transaction. The guaranty of May 22 states that the car had 
been shipped the day before. The statement therein ‘‘fancy three 


9 


dollars crate, choice two seventy-five,’’ was clearly inserted simply 
to indicate the amount for which the draft should be made and 
could not have been intended to put upon the Bank of Plant City 
any burden to ascertain the contents of a car already shipped. The 
telegram of May 23d was even plainer. It was a direct promise to 
honor a sight draft of W. J. Hawkins on S. Segari & Co. with bill 
of lading attached covering one car of tomatoes. There is no ques- 
tion in this case but that these two bills covered the two ears, the 
numbers of which had been previously wired to S. Segari & Co., and 
were the cars to which the telegrams to the bank related. American 
Nat. Bank v. Pillman, 176 Mo. App. 430, 158 S. W. 433. 

So far as the proof in this case shows, the-plaintiff has paid its 
money for these drafts on the faith of these guaranties and has not 
been repaid. 

That no formal acceptance of the guaranties was needed was 
conceded by the defendant on the argument, and we think properly 
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so under the facts of the case. F. W. Heitmann v. K. C. & S. Ry. 
Co., 136 La. 826, 67 South. 895; Hibernia Bank & Trust Co. v. Sue- 
cession of Cancienne, 140 La. 969, 74 South. 267, L. R. A. 1917D, 402; 
London, ete., Bank v. Parrott, 125 Cal. 472, 58 Pac. 164, 73 Am. St. 
Rep. 64. 

The judgment of the District Court is reversed, and the case re- 
manded for further proceedings in harmony with this opinion. 

Reversed and remanded. 


ACCOMMODATION MAKER NOT DISCHARGED 
BY RELEASE OF SECURITY 


Merchants’ National Bank of Billings v. Smith, Supreme Court of 
Montana. 196 Pac. Rep. 523. 


The defendant signed his name on a promissory note beneath 
the signature of the maker. When the payee bank brought suit 
against him on the note, he contended that he had signed as 
surety and that he had been discharged from liability by the fact 
that the bank, after having received security from the maker of 
the note, had released such security. It was held that the liabil- 
ity of the defendant was not that of surety, but that under the 
Negotiable Instruments Law, he was liable as an accommodation 
maker. He was not discharged, therefore, by the fact that the 
bank surrendered the collateral. The bank, although payee of 
the note, was a holder in due course, and as such entitled to en- 
force it against the defendant. 


Appeal from District Court, Yellowstone County; A. C. Spencer, 
Judge. 

Action by the Merchants’ National Bank of Billings against 
Thomas C. Smith and Walter O. Lee. From a judgment for plaintiff, 
defendant Lee appeals. Affirmed. 

MeIntire & Murphy, of Helena, for appellant. 

Collins, Campbell & Wood, of Forsyth, for respondent. 


HOLLOWAY, J.—This action was brought to recover the balance 
due upon the following promissory note: 


‘*Billings, Montana, May 7, 1917. 
‘‘Four months after date without grace, for value received, I 
promise to pay to the order of the Merchants’ National Bank of 





NOTE—fFor similar decisions see Banking Law Journal Diges: (Second 
Edition) § 45. 
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Billings, Montana, thirty-five hundred dollars with interest from 
date at the rate of ten per cent. per annum until paid, with an at- 
torney’s fee in case payment shall not be made at maturity. Pre- 
sentment for payment, protest and notice of dishonor waived by 
each maker, indorser and guarantor hereof. 
**Thos. C. Smith. 
““W. O. Lee.”’ 


The complaint is in the usual form. By his separate answer, de- 
fendant Lee admitted the execution and delivery of the note and 
the payments made thereon by Smith, and by way of special defense 
set forth that he signed the note for the accommodation of Smith, 
and received no part of the consideration; that these facts were 
known to the bank; that on May 8, Smith made, executed, and de- 
livered to the bank a chattel mortgage upon property of a value 
equal to or greater than the amount of the note; that thereafter, and 
before the commencement of this action, the bank without his knowl- 
edge or consent released and discharged the mortgage, thereby de- 
priving him of all benefit thereunder, and that immediately after 
the surrender of the security Smith became and ever since has been 
insolvent. Upon motion of plaintiff this entire special defense was 
stricken out, and judgment rendered and entered according to the 
prayer of the complaint. From that judgment defendant Lee ap- 
pealed. 

Appellant contends that, though upon the face of the note he is 
a maker, he is in fact a surety, and invokes the provisions of Sec- 
tions 5680-5693, Revised Codes, which define the rights and liabili- 
ties of a surety. If these provisions are available to him, the portion 
of his answer stricken out states a complete oma, and the trial 
court erred in its ruling. 

The sections enumerated, adopted in Montana in 1895, but erys- 
tallized and arranged in convenient form certain rules of the law 
merchant applicable to suretyship, and it cannot be controverted 
that under the common law of commercial paper the release of secu- 
rity pledged by the principal debtor operated, to discharge the 
surety, at least ito the extent of the value of the released property. 
1 Brandt on Suretyship & Guaranty (3d Ed.), §§ 480-483. 

In 1903 this state adopted the Uniform Negotiable Instruments 
Act (Laws 1903, e. 121; Sections 5842-6037, Rev. Codes), modeled 
after the English Bill of Exchange Act of 1882. The same statute 
has been enacted in 43 states of the Union, in Alaska, District of 
Columbia, Hawaii, the Philippines, and in most of the Canadian 
provinces. It was proposed by Commissioners from the several 
states and was designed to secure uniformity in the text of the 
law, and through that ageney uniformity in construction, and to 
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remove the uncertainty which arose from diverse judicial decisions 
among the states, to the end that this ‘‘eurrency of commerce’’ 
might pass through the channels of trade, unembarrassed by the con- 
flicts of laws. It may not comprehend all the rules applicable to ne- 
gotiable instruments, but, so far as it does undertake to declare the 
law, its provisions are exclusive. 

It could not be contended that the act repeals the suretyship 
statute above. Sections 5680-5693 are in full force and effect so 
far as they operate upon non-negotiable instruments; but it is our 
judgment that the act superseded those sections so far as the law 
of negotiable instruments is concerned. Nowhere in the Uniform 
Negotiable Instruments Act is the term ‘‘surety’’ mentioned, and its 
provisions are so inconsistent with the law of suretyship that they 
eannot be reconciled. For example: By Section 5688 a surety may 
require the creditor first to proceed against the principal debtor un- 
der penalty of a release of the surety. By Section 192 of the act 
(Rev. Codes, § 5844) all persons liable on a negotiable instrument 
are comprehended in one or the other of two classes. That section 
provides: 


‘*The person primarily liable on an instrument is the person who 
by the terms of the instrument is absolutely required to pay the 


same. All other parties are secondarily liable.’’ 


In other words, the surety at common law is by the terms of this 
act made primarily liable, and by signing as a maker he binds him- 
self absolutely to pay. 8 C. J. 73, 74; Edmonston v. Ascough, 43 
Colo. 55, 95 Pae. 313. 

Again, at common law an extension of time to the principal 
debtor without the consent of the surety released the surety (1 
Brandt on Suretyship & Guaranty, ec. 14; 8 C. J. 445; 32 Cye. 191); 
but that defense is now available, only to one secondarily liable 
(Section 120 [Rev. Codes, § 5968]; 8 C. J. 447; First State Bank of 
Hilger v. Lang, 55 Mont. 146, 174 Pae. 597, 9 A. L. R. 1139). 

Again, payment by the surety did not discharge the instrument, 
but gave to him a right of action against the principal debtor. Sec- 
tion 5690, Rev. Codes. Section 121 (Rev. Codes, § 5969) declares: 


‘‘Where the instrument is paid by a party secondarily liable 
‘thereon, it is not discharged.’’ 


Under the rule of the maxim, ‘‘Expressio unius est exclusio 
alterius,’’ payment by a party primarily liable necessarily extin- 
guishes the obligation. 

Furthermore, suretyship furnished one of the most vexatious 
sources of litigation at common law, and was a subject upon which 
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judicial decisions were most at variance. To confirm this statement 
one has but to review Chapters 3 to 18, 1 Brandt on Suretyship & 
Guaranty. If the primary purpose of this act was to secure uni- 
formity in the law of negotiable instruments, as is generally con- 
ceded to be the fact, it is inconceivable that the failure of the act 
to mention suretyship is to be charged up merely as a casus omissus. 
It seems clear to us that it was the purpose of the legislation to 
supersede the law of suretyship as theretofore applied to negotiable 
instruments, and to substitute therefor the law as declared by the 
act itself, and this is the view expressed by the courts quite gen- 
erally. Union Trust Co. v. MeGinty, 212 Mass. 205, 98 N. E. 679, 
Ann. Cas. 1913C, 525; Jamesson v. Bank, 130 Md. 75, 99 Atl. 994, 
Ann. Cas. 1918A, 1097; Bradley E. & M. Co. v. Heyburn, 56 Wash. 
628, 106 Pae. 170, 134 Am. St. Rep. 1127; Bank v. Seaton (Okl.), 
170 Pac. 477; Bank v. Campbell, 61 Or. 123, 121 Pac. 427; Richards 
v. Bank, 81 Ohio St. 348, 90 N. E. 1000, 26 L. R. A. (N. S.) 99. The 
defendant Lee is not a surety, so far as the bank is concerned, and 
he may not invoke the provisions of Sections 5680-5693 above. 


Section 191 (Rev. Codes, § 5843) defines a holder as ‘‘the payee 
or indorsee of a bill or note, who is in possession of it.’’ The bank 
is therefore a holder, and, having parted with a valuable considera- 
tion for the note, is a holder for value within the meaning of the 
same section and other provisions of the act. 

Lee signed the note without receiving value, and for the purpose 
of lending his name to Smith, and is an accommodation maker (See- 
tion 29 [Rev. Codes, § 5877]), and since by the terms of the note 
he is absolutely required to pay it, he is a party primarily liable 
(Section 192). 

Section 120 (Rev. Codes, § 5968) enumerates the several circum- 
stances under any of which a party secondarily liable may be re- 
leased. There is no express provision for the release of a party pri- 
marily liable, and for the obvious reason that none is necessary. Such 
a party is absolutely bound to pay in the first instance (Section 
192), and ean be relieved only by a discharge of the instrument it- 
self (Bank v. Forsstrom, 89 Or. 97, 173 Pac. 935). 


Section 119 (Rev. Codes, § 5967) provides: 


‘‘A negotiable instrument is discharged: 1. By payment in due 
course by or on behalf of the principal debtor; 2. By payment in 
due course by the party accommodated, where the instrument is 
made or accepted for accommodation; 3. By the intentional cancella- 
tion thereof by the holder; 4. By any other act which will discharge 
a simple contract for the payment of money; 5. When the principal 
debtor becomes the holder of the instrument at or after maturity in 
his own right.’’ 
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But appellant contends that he is released by virtue of the pro- 
visions of Subdivision 4 of this section, for if the note in question 
were a simple contract, the release of the securities by the bank 
would operate to discharge him. Section 119 relates only to the 
discharge of the instrument and not to the discharge of the parties, 
though the greater includes the less, and it never was the law that 
the release of a surety or accommodation maker discharged the in- 
strument itself. Richards v. Bank, above. 

The meaning of Subdivision 4 is apparent. Anything which will 
discharge, that is, destroy, a simple contract—literally blot it out of 
existence in contemplation of law—will discharge an accommodation 
maker, but it will also release the principal debtor, and all other 
parties liable thereon. 

And the fact that Lee signed the note without receiving any part 
of the consideration, and for the purpose only of lending his name to 
Smith, does not alter his situation. He is liable notwithstanding the 
bank, at the time it took the note, knew him to be only an accommo- 
dation party. Section 29. In other words, the fact that he is an 
accommodation maker gives rise to a duty on his part to the holder 
for value, no greater, or less or different, than that imposed upon a 
maker who received value. Wolstenholme v. Smith, 34 Utah 300, 97 
Pae. 329: Union Trust Co. v. MeGinty, above; Bank vy. Forsstrom, 
above. 

By its very terms the act now under review has to do only with 
negotiable instruments (Bank v. Shupak, 54 Mont. 542, 172 Pace. 
324), and with such instruments only so long as they are in the 
hands of holders in due course. Section 58 (Rev. Codes, § 5906) 
declares: ‘‘In the hands of any holder other than a holder in due 
course, a negotiable instrument is subject to the same defenses as if 
it were non-negotiable.’’ If the bank is not a holder in due course, 
this case is not within the purview of the act and its rights and 
Lee's liability are to be determined by the law applicable to simple 
contracts generally, under which the defense of suretyship may be 
maintained. 

Is the bank, the payee of the note in possession of it, prima facie 
a holder in due course? Section 52 of the act (Rev. Codes, § 5900) 
provides: 

‘*4 holder in due course is a holder who has taken the instrument 
under the following conditions: 1. That it is complete and regular 
upon its face; 2. That he became the holder of it before it was over- 
due, and without notice that it has been previously dishonored, if 
such was the fact; 3. That he took it in good faith and for value: 4. 
That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person nego- 
tiating it.”’ 
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In submitting the draft of the Uniform Negotiable Instruments 
Act, the chairman of the committee in charge of it declared: 


“*The statute proposed will be found clear, concise and thor- 
ough.”’ 


It may be thorough, and it may be conceded that much is ex- 
pressed in few words, but the fact that courts of high repute have 
reached diametrically opposite conclusions as to the meaning of sev- 
eral sections suggests that the language is not as clear as its pro- 
ponents believed it to be. 

The phrase “‘holder in due course’’ appears in several sections 
of the act, and the decisions upon the proper meaning to be given 
it are in hopeless conflict. Section 191 (Rev. Codes, § 5843) defines 
a ‘‘holder’’ of a note payable to order, as the payee or indorsee who 
is in possession of it. It follows, therefore, that the plaintiff bank 
is the holder. Section: 59 of the act (Rev. Codes, § 5907) provides: 


b] 


*‘Every holder is deemed prima facie to be a holder in due 
course.”’ 


From this section the presumption arises that the plaintiff bank 
is a holder in due course, but the presumption is a disputable one, 
and the prima facie case made by the presentation of the note may 
be overcome, and the burden is upon the defendant Lee, unless it 
appears that he is relieved by plaintiff’s own pleading. How may 
he sustain this burden? Manifestly by showing the absence of any 
one of the conditions enumerated in Section 52, and not otherwise. 

He does not contend that the note is not complete and regular 
upon its face, or that the bank did not become the holder before 
maturity and before it was dishonored, or that it did not take the 
note in good faith and for value. Assuming that the proper con- 
struction of Subdivision 4 of Section 52 contpels the conclusion that 
to constitute the bank a holder in due course the note in question 
must have been ‘‘negotiated’’ to it, does it follow that by alleging 
that it is the payee in possession of the note it has pleaded itself out 
of court? Or, stating the question more succinctly: May the payee 
in possession of a note qualify as a holder in due course? If nego- 
tiation to the holder is indispensable in order to constitute him a 
holder in due course, and if Section 30 of the act means that nego- 
tiation of a note payable to order can be effected only by indorse- 
ment and delivery, it follows that plaintiff bank is not a holder in 
due course, and the fact appears affirmatively from the face of the 
eomplaint. 

In the following cases it is held, in effect, that negotiation to the 
holder is necessary to constitute him a holder in due course, and that 
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delivery by the maker to the payee is not ‘‘negotiation’’ within the 
meaning of that term as employed in the Negotiable Instruments 
Act: Vander Ploeg v. Van Zuuk, 135 Iowa 350, 112 N. W. 807, 13 
L. R. A. (N. 8.) 490, 124 Am. St. Rep. 275; Builders’ L. & C. Co. v. 
Weimer, 170 Iowa 444, 151 N. W. 100, Ann. Cas. 1917C, 1174; Bank 
v. Edwards, 243 Mo. 553, 147 S. W. 978; S. N. Life Realty Corp. v. 
Bank, 178 Ky. 80, 198 S. W. 543; Wood v. Finley, 153 N. C. 497, 69 
S. E. 502. 

In Lewis v. Clay, 67 L. J. Q. B. N. S. 224, the English court, in 
eonsidering a section of the Bill of Exchange Act, substantially 
identical with our Section 14 (Rev. Codes, § 5862), declared that a 
payee is not a holder in due course, and said: 


‘*A holder in due course is a person to whom after its completion 
by and as between the immediate parties, the bill or note has been 
negotiated.”’ 


In the later case of Herdman v. Wheeler, 5 B. R. C. 651, the pro- 
nouncement in Lewis v. Clay was declared to be dictum, as it was 
manifestly. 

In Bowles Co. v. Clark, 59 Wash. 336, 109 Pace. 812, the court held 
that plaintiff in that action, payee of the check, was not a holder in 


due course, but did not discuss the provisions of the Negotiable In- 
struments Act. 


In Long v. Shafer, 185 Mo. App. 641, 171 S. W. 690, the court 
held that delivery of a note by the maker to the payee did not con- 
stitute negotiation, and therefore the payee was not a holder in due 
course. When the case was certified to the Supreme Court, the de- 
cision of the appellate court was affirmed, but upon an entirely dif- 
ferent theory. Long v. Mason, 273 Mo. 266, 200 S. W. 1062. 

In Bank v. Walch, 76 Or. 272, 147 Pac. 534, it was held that the 
payee of a note is not a holder in due course within the meaning of 
those terms used in Section 28 of the act. There was not any discus- 
sion of the subject, and no reason assigned for the conclusion. 

So far as our investigation has gone, these are the only decided 
eases which might, in principle, deny to this plaintiff the right to re- 
cover. National Bank v. Farmers’ Bank, 87 Neb. 841, 128 N. W. 
522, and Bank v. Haynes Eames Elev. Co., 88 Neb. 187, 129 N. W. 
279, are cited by some authorities as bearing upon the question here 
involved, but in our judgment neither is in point. , 

Counsel for appellant cite and rely upon the decision in Frazier 
v. Bank, 34 Ohio Cir. Ct. R. 508. The action was by the bank upon 
two notes. The statement of the case is that ‘‘each of these notes 
was indorsed by H. E. Frazier,’’ and the question arose upon the 
sufficiency of Frazier’s answer. Since Frazier was an accommoda- 
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tion indorser and only secondarily liable under Section 192 of the 
act the case has no application here. 

At common law (law merchant) it was held generally that a 
payee in possession of a bill or note payable to order may be a 
holder in due course. But if, under the Negotiable Instruments Act, 
negotiation to the holder is indispensable to constitute him a holder 
in due course, and if negotiation of a promissory note payable to 
order can be effected only by indorsement and delivery, it follows 
that the payee can never be a holder in due course, and that his 
common-law rights have been greatly curtailed by this act. 

It is inconceivable that it was the purpose of the act to work a 
change in the law so radical without an express declaration to that 
effect, and we ought not to draw the inference that such a result 
was contemplated unless compelled by the weightiest considerations. 
Section 30 of the act (Rev. Codes, § 5878) provides: 


‘*An instrument is negotiated when it is transferred from one 
person to another in such manner as to constitute the transferee the 
holder thereof. If payable to bearer it is negotiated by delivery; if 
payable to order it is negotiated by the indorsement of the holder 
completed by delivery.”’ 


It is upon the last sentence of the section that the courts which 
hold that the change has been wrought base their conclusions— 
eonclusions which can be justified only by assuming that the last 
sentence is a part of the definition of the term ‘‘negotiated,’’ but 
that it is not seems to us certain. 

The first sentence of the section is complete in itself, and ex- 
presses the meaning of the term ‘‘negotiated’’ as it was used in the 
law merehant. In Baring v. Lyman, 1 Story 416, Fed. Cas. No. 983, 
Justice Story of the Supreme Court of the United States, at circuit, 
said: 


f 


**A bill fof exchange] is properly said to be negotiated when it 
has passed into the hands of the payee or indorsee, or other holder 
for value, who thereby acquires title thereto.’’ Liberty Trust Co. v. 
Tilton, 217 Mass. 462, 105 N. E. 605, L. R. A. 1915B, 144; Boston S. 
& I. Co. v. Steuer, 183 Mass. 140, 66 N. E. 646, 97 Am. St. Rep. 426. 


It is also the common and popular signification of the term. Web- 
ster’s International Dictionary; Anderson’s Law Dictionary. The 
fact that it is generally employed to characterize the act of trans- 
ferring a bill or note from one holder to another does not limit its 
meaning to such a transfer. 

The last sentence of Section 30 was manifestly intended only to 
describe the method by which one holder may pass title to another, 
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but was not intended to define the exclusive methods by which nego- 
tiation can be accomplished. In other words, it was never intended 
by the act to place the payee in a worse position than he was before 
it was adopted. Liberty Trust Ca. v. Tilton, above; Brown v. 
Rowan, above; Fletcher Moulton, L. J., in Lloyd’s Bank v. Cooke, 1 
K. B. 794, 5 B. R. C. 666; Ex parte Goldberg & Lewis, 191 Ala. 356, 
67 South. 839, L. R. A. 1915F, 1157; MeDonough v. Cook, 19 Ontario 
267; Knetchel Furniture Co. v. Ideal House Furnishers, Ltd., 19 
Manitoba 652. Indeed, the Supreme Court of Iowa, in Vander Ploeg 
v. Van Zuuk above, said: 


‘*We do not mean to say that in no case can the person named as 
payee in a negotiable instrument be the holder thereof ‘in due 
course’ [giving an example of a supposititious case in which the 
payee would be a holder in due course at common law]. There is no 
reason to think the situation of the parties to such a transaction is 
different under the act.’’ The Uniform Negotiable Instruments Act. 


And our conelusion is fortified by other provisions of the act. 
(The holder of a bill or note payable to order is the payee or in- 
dorsee in possession of it. Section 191. ‘‘Every holder is deemed 
prima facie to be a holder in due course.’’ Section 59. Substituting 
in Section 59 its equivalent as defined by 


? 


for the term ‘‘holder’ 
Section 191, and Section 59 would then read: 


‘*Every payee in possession of a note is prima facie a holder 
thereof in due course’’ 


—a conclusion which is impossible if negotiation by indorsement 
and delivery is necessary to constitute one a holder in due course. 

It seems necessary, in order to harmonize the several provisions 
of the act, to hold that the complete definition of ‘‘negotiated’’ is 
contained in the first sentence of Section 30, and that a payee who 
has taken a note, complete and regular upon its face, before it was 
overdue, and for value and in good faith, may qualify as a holder in 
due course, and prima facie is such. 

There is nothing in the complaint herein to negative the pre- 
sumption that the bank is a holder in due course, and the fact that 
Lee is an acccommodation maker does not overcome the presumption.’ 

The allegations stricken from the answer do not constitute a de- 
fense, and the trial court properly so ruled. 

The judgment is affirmed. 

Affirmed. 





This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
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CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference 
to the transaction out of which the question arises. 


TRADE ACCEPTANCE PAYABLE AT BANK 
Idaho. 


Editor, Banking Law Journal: 

Dear Sir—If one of our customers makes a trade acceptance pay- 
able at this bank, do we have to pay this acceptance in the same 
manner as a cheek when it is presented for payment at maturity? 

Assistant Cashier. 


Answer—Section 87 of the Negotiable Instruments Law which is 
in force in Idaho provides as follows: ‘‘Where an instrument is made 
payable at a hank it is equivalent to an order to the bank to pay 
same for the account of the principal debtor thereon.’’ 

Under this section, the acceptance being equivalent to an order, 
it follows that the bank is under the same obligation to honor the 
acceptance as it would be under to pay a check drawn upon it by 
the same party. 

It may be mentioned that this rule does not apply in Illinois, 
Nebraska and South Dakota, in which states this section was omitted 
from the statute. In Minnesota this section expressly provides that 
an instrument payable at a bank is not equivalent to an order on 


the bank. And in Kansas, this section was repealed in 1915. 
383 
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LIABILITY OF BANK IN WHICH CHECK DEPOSITED WHERE 
CORRESPONDENT BANK FAILS 


New York. 
Editor, Banking Law Journal: 

Dear Sir—The pass-books and deposit slips used by this bank con- 
tain a statement that this bank assumes no liability for the negli- 
gence or defaults of its correspondent banks. One of our depositors 
deposited a check drawn on qa bank in Louisiana. We sent it to our 
correspondent at New Orleans. This bank forwarded the check to 
the ‘*A’’ bank, located in the same town with the bank on which the 
eheck was drawn. The ‘‘A’’ bank collected the check and failed 
while the proceeds of the collection were still in its hands. Upon 
whom does the loss fall? , Subseriber. 


Answer—The New York courts hold that a bank, receiving paper 
for collection, is responsible for the negligence and defaults of its 
correspondent banks. They hold that if one of the correspondent 
banks engaged in making the collection fails while the proceeds of 
the paper are in its hands, the initial bank, in which the paper was 
deposited is liable to the depositor. 


It is held, however, that a bank may relieve itself from this lia- 
bility by an agreement to that effect with its depositor. It has ‘been 


held that such an agreement may be effected by a notice printed on 
the deposit slips used in the bank. 


In one instance, it appeared that the bank had the following 
words printed on its deposit slips: ‘‘All items credited subject to 
final payment’’. It was held that this bank was not liable to its de- 
positor where a certain check was collected by a correspondent bank 
which failed while the proceeds of the collection were in its hands. 
Falls City Woolen Mills v. Louisville National Banking Co., Ken- 
tucky, 140 S. W. Rep. 66. 

In another instance, the depositor sent his deposits to the bank 
by mail. The bank acknowledged such deposits by a ecard or letter, 
containing a statement that the bank would assume ‘‘no responsi- 
bility for the aets, omissions, neglect or default of agents or sub- 
agents at other points,”’ ete. It was held that this form of acknowl- 
edgment exempted the bank from liability for the negligent acts of 
its correspondents. California National Bank v. Utah National 
Bank, 190 Fed. Rep. 318. 

It is, therefore, safe to say that the notice printed on the deposit 
slips and in the pass-books, as set forth in the above inquiry, would 
be regarded as notice to the depositor, and would be held to relieve 
the bank from the liability which would otherwise attach. 
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LIABILITY IN COLLECTION OF CHECK 


North Dakota. 
Editor, Banking Law Journal: 

Dear Sir—Will you kindly give a reply to the following condi- 
tion, in your next issue: 

A customer deposits a check drawn on an out-of-town bank in 
his local bank, and receives credit for same on his checking account. 
The check is sent through for collection. It is paid by draft by the 
bank on which it is drawn. The check has been charged against the 
drawer’s account in the out-of-town bank. Before the draft is re- 
ceived by the bank clearing the item the bank on which the check 
was drawn is closed. The draft is turned down. The local bank is 
notified of this and they in turn charge his account with the amount 
of the check. Are they allowed to do this? 


Cashier. 


Answer—A bank to which a check is sent for collection should 
collect the same in cash. If it takes a draft instead of collecting in 
cash and the draft is not paid upon presentment, the bank will be 
liable to the owner of the check. 

North Dakota is one of the states which holds that a bank which 
receives a check from its depositor for collection is responsible to the 
depositor for the negligence and defaults of the correspondent banks 


through which the collection is made. Commercial Bank v. Red 
River National Bank, 8 N. D. 382, 79 N. W. Rep. 859. 

It therefore follows that if a bank in North Dakota receives a 
check from a depositor for collection and the collection is lost 
through the action of a correspondent bank in taking the drawee’s 
draft, instead of collecting in cash, the bank in which the check was 
deposited will be liable to its depositor. 


CHECK STOLEN BY PAYEE AND NEGOTIATED 


Nebraska. 
Editor, Banking Law Journal: 


Dear Sir—Being a subscriber to the Journal, I would be pleased 
to have you answer the following question: 

‘* A’? makes a check payable to the order of ‘‘B’’, and then places 
this check into his (‘‘A’s’’) safe. 

“‘B”’ unlawfully takes check from ‘‘A’s’’ safe and negotiates it 
to ‘‘C”’ for value. : 

**C’’, an innocent purchaser, a holder in due course, knows noth- 
ing about the theft. 

**A’’ stops payment on the check. 

**B”’ is execution proof. Can ‘‘C’’ recover from ‘‘A’’? 

Cashier. 
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Answer—The answer to the question submitted above is that 
‘*C’’, the holder in due course of the check, is entitled to recover 
from ‘‘A’’, the drawer. Delivery is essential to the validity of a 
check or other negotiable instrument, at least so far as 
the original parties are concerned. That is to say, the 
check has no inception as a legal instrument until the drawer has 
delivered it to the payee with the intention of transferring 
title. But the Negotiable Instruments Law, which is in force in the 
State of Nebraska, provides that ‘‘where the instrument is in the 
hands of a holder in due course, a valid delivery thereof by all par- 
ties prior to him, so as to make them liable to him, is conclusively 
presumed’’, 

This statutory provision applies to the present situation. Deliv- 
ery is presumed, and ‘‘C’’, the purchaser, takes all the rights of a 
holder in due course, provided, of course that he paid value for the 
check and there were no other circumstances present which tend to 
put him upon inquiry as to the genuineness of ‘‘B’s”’ title. A deci- 
sion which holds that where a check is stolen from the drawer by 
the payee and negotiated to a holder in due course, the holder is 
entitled to enforce the check, is Schaeffer v. Marsh, 153 N. Y. Supp. 
96. This decision was published in the September, 1915, issue of the 
Banking Law Journal, at page 612. 


LOAN ON STOCK COLLATERAL TO PERSON OTHER THAN 
STOCKHOLDER 
New York. 
Editor Banking Law Journal: 

Dear Sir—I have taken the position that a bank making a loan 
on collateral owned by someone other than the borrower, though 
the stock certificate used as collatera! is signed in blank, the bank 
shou!d require a signed hypothecation by the owner of the stock, 
permitting the borrower to pledge same as collateral security. Our 
attorney, on the other hand, is of the opinion that the certificate 
signed in blank is sufficient regardless of the fact that the title to 
the stock pledged does not stand in the name of the borrower. I 
know it is the practice in many institutions to require this hypothe- 
cation, and I would, therefore, appreciate anything you can give me 
as to the law on this point, or the citation of any cases that may 
have come under your observation that would give me a definite rul- 
ing on the subject. 

Vice-President. 


Answer—While, as a general rule, a bank would be protected in 





THE BANKING LAW JOURNAL 387 


making a loan under such circumstances, it seems to me that it is 
a wise precaution for the bank to obtain some assurance from the 
owner of the stock that the borrower is acting with proper authority. 
The reason why this precaution seems worth while taking is because 
circumstances can arise, and have arisen, under which the bank is 
not protected. 

In the ease of Mitchell v. Boyer, 145 N. Y. Supp. 715, it was said: 
“It is thoroughly well settled that a blank transfer of a certificate of 
stock, signed by the person who appears by the certificate to be the 
owner, confers upon the holder of the certificate, apparent title to 
the stock and that a bona fide purchaser of such stock can hold it 
against the real owner who is estopped from asserting his title.”’ 

In this decision, however, it is pointed out that this general rule 
does not apply ‘‘where the certificate and assignment are obtained by 
fraud or crime’’. 

One of the leading cases on this subject in this state is MeNeil v. 
Tenth National Bank, 46 N. Y. 325. It appeared here that the owner 
of a certiticate of stock delivered it to his brokers to secure a bal- 
ance of account amounting to $3,000, and indorsed on the back of 
the certificate a blank assignment and power of attorney to transfer. 
The brokers, without authority and without the owner’s knowledge, 
pledged the certificate, with other securities, to secure a loan. It 
was held that the pledgee was entitled to the stock as against the 
owner. 

In the opinion it was said: ‘‘When he (the owner) asserts his 
title and claims, as against them (pledgees), that he could not be de- 
prived of his property without his consent, cannot he be truly an- 
swered that, by leaving the certificate in the hands of his brokers, 
accompanied by an instrument bearing his own signature, which 
purported to be executed for a consideration, and to convey the 
title away from him, and to empower the bearer of it to irrevocably 
dispose of the stock, he in fact ‘substituted his trust in the honesty 
of his brokers, for the control which the law gave him over his own 
property,’ and that the consequences of a betrayal of that trust 
should fall upon him who reposed it, rather than upon innocent 
strangers from whom the brokers were thereby enabled to obtain 
their money?’’ 

A case wherein the pledgee of stock certificates was not protected 
is Knox v. Eden Musee Company, 148 N. Y. 441, 42 N. E. Rep. 988. 
It here appeared that certificates of stock in the defendant corpora- 
ticn were surrendered to the company for the purpose of being can- 
celed and having new certificates issued. The assignments on the 
backs of the certificates were indorsed in blank. The new certificates 
were issued, but the old ones, which should have been canceled, were 
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instead taken by the manager of the corporation and wrongfully 
pledged by him with the plaintiff as security for a loan. It was 
held that the plaintiff was not entitled to recover in an action 
against the corporation. 

The court here points out a distinction between this case and 
the case of McNeil v. Bank already referred to. 

The court says: ‘‘The case of MeNeil v. Bank is a leading case on 
the subject and marks the limit to which the court has hitherto gone 
in subordinating the rights of the true owner of a stock certificate 
to the title of a transferee derived under one who, being in posses- 
sion of the certificate by the consent of the true owner, has trans- 
ferred it in fraud of his rights... . 

‘The courts have been frequently importuned to extend the 
qualities of negotiability of stock certificates beyond the limits men- 
tioned, and clothe them with the same character of complete nego- 
tiability as attaches to commercial paper, so as to make a transfer to 
a purchaser in good faith for value equivalent to actual title, al- 
though there was no agency in the transferror and the certificate 
had been lost without the fault of the true owner, or had been ob- 
tained by theft or robbery. But the courts have refused to accede 
to this view, and we have found no case entitled to be regarded as 
an authority which denies to the owner of a stock certificate which 
has been lost without his negligence, or stolen, the right to reclaim 
it from the hands of any person in whose possession it subsequently 
comes, although the holder may have taken it in good faith and for 
value.”’ 

From these decisions, it appears that stock certificates are not 
fully negotiable and that, under certain circumstances, the true 
owner of the stock may reclaim it from a bona fide purchaser or 
pledgee. Such circumstances are found where the certificates are ob- 
tained by fraud or crime from the owner, or where they have been 
lost or stolen by the owner with negligence on his part. A situation 
of this kind, it is true, does not often arise, but the fact that it has 
occurred, would seem to be a sufficient reason for guarding against 
it and the loss which it may occasion. 


SIGNING CHECK WITH RUBBER STAMP 


Wisconsin. 


Editor, Banking Law Journal: 


Dear Sir—In the Banking Law Journal of March, 1921, under 
questions and answers pertaining to the law of banking and nego- 
tiable instruments, question No. 15, referring to a depositor having 
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a rubber stamp which makes a fac-simile of his signature. A person 
wrongfully obtaining possession of the stamp uses it to forge a 
check against the depositor’s account. Is the bank liable? 

It has been held that the possession of such a stamp is not negli- 
gence and that the bank is liable in such circumstances. 

Is the use of a signature as above stated lawful in the absence of 







an understanding with the bank and the customer? Would the bank 
Teller. 





then be held liable? 















Answer—There is no rule of law which prohibits the use of a 
rubber stamp for making signatures on checks or other instruments. 

A person may adopt any method that he chooses for the purpose of | 
making his signature. In the matter of signing bank checks, a bank 
has the right, of course, to arrange with its depositor, that checks 
issued by him shall be signed in some particular manner or form, 
and it may stipulate that checks shall not be signed by the use of a 
rubber stamp. But, no matter what method of signature is adopted, 
if a signature on a check is made without the depositor’s authority, 
it is a forgery, and if the bank pays a check so signed, it will be 
liable to the depositor for the amount of the check unless he was 
guilty of negligence in the matter. The statement referred to in the 
March issue of the Journal is simply to the effect that the mere pos- 
session of a stamp making a fac-simile of the depositor’s signature, 
does not constitute negligence so as to shift the liability for paying 
a check forged by using the stamp, from the bank to the depositor. 
























RELEASING INDORSER OF NOTE 
Iowa. 






Editor, Banking Law Journal: 


Dear Sir—We submit the following question which has arisen 
among the officers of the bank: 

‘*A’s’’ father, ‘‘B’’, indorsed a note with ‘‘A’’. ‘‘B’’ died. The 
bank permitted ‘‘A’’ to renew the note on a collateral form which 
stated, ‘‘I pledge note signed by ‘B’,’’ attaching the old note to the 
new one. Has the bank surrendered any or all of its rights in the 
matter? Subseriber. 



















Answer-—It would seem, under the statement of facts contained 
in the abov~ inquiry, that the bank has not lost any of its rights 

against ‘‘A’’, whom I presume is the maker of the note. But if the | 
bank did not present the original note to the maker for payment at | 
maturity, and give notice of its dishonor to the personal representa- 
tive. that is, the executor or administrator of ‘‘B’’, or send such no- 
tice to ‘‘B’s’’ last residence or place of business, as required by the 
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Negotiable Instruments Law (Iowa Code, Sec. 60) it would have no 
elaim against ‘‘B’s’’ estate. 

The section of the Negotiable Instruments Law relating to the 
giving of notice of dishonor in a case of this kind, above referred 
to, provides as follows: ‘‘When any party is dead, and his death is 
known te the party giving notice, the notice must be given to a per- 
sonal representative, if there be one, and if with reasonable diligence 
he cin be found. If there be no personal representative, notice may 
be sent to the last residence or last place of business of the de- 
ceased.”” 


LANDLORD’S LIEN FOR RENT 


Editor, Banking Law Journal: 


Dear Sir-—We herewith submit the following question: 

A tenant was unable to pay his rent. The landlord took a note 
for the amount which extended the time of maturity. Would the 
landlord lose his rights of prior lien on the tenant’s possessions when 
a note was made which replaced the lease? 

Cashier. 


Answer—Section 6502 of the Iowa Statutes provides: ‘‘A land- 
lord shall have a lien for his rent upon all crops grown on the 
leased premises and upon any other personal property of the tenant 
which has been used or kept thereon during the term and not ex- 
empt from execution, for the period of one year after a year’s rent, 
or the rent for a shorter period falls due; but such lien sha!l not in 
any case continue more than six months after the expirat‘on of the 


99 


term. 


It has been held in a number of cases, decided in various jurisdic- 
tions, that a landlord does not lose his statutory lien for rent by the 
mere fact of his accepting a note from his tenant. An Iowa decision 
in which this conclusion was reached is Farwell v. Grier, 38 Iowa 83. 
But in the case of Smith v. Dayton, 94 Iowa 102, 62 N. W. Rep. 650, 
it was held where a landlord took a note from his tenant, secured by 
mortgage, in which was included rent due and also other items, and 
part of the mortgaged property was sold and the proceeds applied 
in part payment of the note, that the landlord would be presumed to 
have waived his lien for rent and to rely exclusively on the tenant’s 
personal responsibility. 
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DURATION OF JUDGMENT LIEN 


Wisconsin. 





Editor, Banking Law Journal: 

Dear Sir—If a judgment is dead in ten years, and a collection is 
made on it in the first five years, and some interest is paid on it in 
the second five years, can it be revived by any process of law after 
the ten years, if action is started within the six-year limitation on 
the last payment? Subseriber. 










i 
Answer—Section 4220 of the Wisconsin Statutes provides that an 
action on a judgment of a court of record must be commenced with- 
in twenty vears. Section 4222 provides that an action on a judgment } 
of a court not of record must be commenced within six years. 

In Section 2903 of the Wisconsin Statutes, it is provided that a 
docketed judgment is a lien of the real estate of the judgment 
debtor, in the county where the judgment is docketed, for a period 
of ten years. Bell v. Boss, Wisc., 160 N. W. Rep. 179. 

As a general rule, nothing is allowed to interrupt the running of 
the statute of limitations against a judgment, save an exception 
found in the statute itself. The only exception in the Wisconsin 
statute is that, where the enforcement of the judgment is suspended 
by injunction or otherwise by law, the time of such delay is not 
counted as part of the limited pericd. It would seem, therefore, 
that under the Wisconsin Statutes, the only method by which the 
time for enforcing the judgment may be continued is by commencing 
an action thereon within the time limited by the above quoted 
sections. 





















GUARANTY LAWS 





DEPOSITORS’ 





Maryland. 





Editor, Banking Law Journal: 

Dear Sir—Will you be good enough to supply us with the follow- 
ing information: A list of the states which have enacted Depositors’ 
Guaranty Laws? Subscriber. 











Answer—We have not a list of the states in which the Depositors’ 
Guaranty Law has been enacted, nor do we know where such a list 
has been published. We can state, however, that a law guaranteeing 
depositors has been passed in the states of Oklahoma, Kansas, 
Nebraska, South Dakota and Texas. So far as we know, the only 
method by which a complete list can be obtained is an examination 
of the statutes of each of the states. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending May 15, 1920, 


and May 14, 1921: 


Members of Federal 
Reserve Bank 


Bank of New York, N. B. A... 
Bank of the Manhattan Co.... 


Loans and 
Discounts 
Average 


1920 
$53,956,000 
134,034,000 


Mechanics’ & Metals Nat. Bank 176,481,000 


Bank of America 


Chemical National Bank 
Atlantic National Bank 
Nat. Butchers & Drovers Bk.. 
American Exchange Nat. Bk.. 
National Bank of Commerce. . 


Pacific Bank 

Chatham & Phenix Nat. Bk... 
Hanover National Bank 
Metropolitan Bank 

Corn Exchange Bank 


Importers & Traders Nat. Bk. 
National Park Bank.......... 
East River Nat. Bank 
Second National Bank 

First National Bank 


Irving National Bank 
N. Y. County Nat. Bank 
Continental Bank 

Chase National Bank 
Fifth Avenue Bank 


Commercial Exchange Bank. 
Commonwealth Bank 
Garfield National Bank 

Fifth National Bank 

Seaboard National Bank 


Coal & Iron Nat. Bank 

Union Exchange Nat. Bank... 
Nassau Nat. Bank, Bklyn 
Columbia Bank 


State Banks 
Not Members of Federal 
Reserve Bank 


Greenwich Bank 
Bowery Bank 
State Bank 


56,375,000 
571,396,000 


111,662,000 
22,593,000 
5,652,000 
128,024,000 
345,179,000 


27,816,000 
124,256,000 
125,728,000 

32,971,000 
149,445,000 


36,487,000 
210,566,000 
11,259,000 
23,623,000 
281,429,000 


202,938,000 
15,038,000 
8,371,000 
398,042,000 
20,691,000 


8,264,000 
9,462,000 
14,967,000 
15,441,000 
51,528,000 


24,655,000 
22,534,000 
17,959,000 
24,630,000 


19,837,000 
5,642,000 
69,426,000 


Loans and 
Discounts 
Average 


1921 
$38,600,000 
121,461,000 
185,095,000 

53,877,000 
483,952,000 


126,678,000 
17,867,000 
4,754,000 
114,693,000 
319,699,000 


22,122,000 
114,351,000 
113,971,000 

44,567,000 
160,510,000 


180,454,000 
12,562,000 
7,008,000 
302,000,000 
19,769,000 


8,337,000 
8,787,000 
16,253,000 
12,667,000 
47,218,000 


16,109,000 
17,872,000 
16,102,000 
24,196,000 


18,072,000 
5,671,000 
75,972,000 


Legal Net 
Deposits 
Average 
1920 
$40,416,000 
108,611,000 
142,971,000 
53,767,000 
658,814,000 


79,285,000 
18,864,000 
4,074,000 
96,024,000 
265,015,000 


25,323,000 
117,775,000 
126,815,000 

37,333,000 
159,794,000 


27,960,000 
165,935,000 
11,418,000 
19,868,000 
181,370,000 


195,745,000 
14,023,000 
6,546,000 
323,805,000 
21,320,000 


8,202,000 
9,661,000 
15,093,000 
13,461,000 
48,629,000 


14,997,000 
21,101,000 
14,668,000 
22,961,000 


20,175,000 
5,607,000 
67,739,000 


Legal Net 
Deposits 
Average 


1921 
$27,834,000 
108,090,000 
144,176,000 

49,353,000 
528,087,000 


97,038,000 
14,625,000 
4,491,000 
85,838,000 
235,282,000 


24,041,000 
112,092,000 
102,919,000 

48,345,000 
166,874,000 


27,534,000 
129,783,000 
11,591,000 
18,815,000 
179,495,000 


183,196,000 
14,232,000 
5,781,000 
237,258,000 
19,712,000 


8,351,000 
9,167,000 
15,213,000 
13,732,000 
43,674,000 


12,659,000 
19,927,000 
13,727,000 
25,733,000 


18,661,000 
5,558,000 
75,256,000 
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Guardianship & ate 


[‘ the early days of The Chemical Bank—before the 

time of adequate vaults and efficient policing —it was 
the custom of the cashier to sleep in chambers directly 
above the banking room so that he might personally 
guard the funds of the bank’s depositors night and day. 


This same spirit of vigilant guardianship coupled with 
farsighted cooperation and modern banking methods 
is the cornerstone of this Bank’s policy today. 
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We are seeking new business on our record. 


THE CHEMICAL NATIONAL BANK 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., RE- 
QUIRED BY THE ACT OF CONGRESS OF AUGUST 24, 1912, OF THE BANKING 
LAW JOURNAL, published monthly at Boston, Mass., for \April 1, 1921. 

State of New York, County of New York, ss: 

Before me, a Notary Public in and for the State and county aforesaid, personally ap- 
peared Alexander Puglisi, who, having been duly sworn according to law, deposes and 
says that he is the business manager of the Banking Law Journal, and that the fol- 
lowing, is to the best of his knowledge and belief, a true statement of the ownership, 
management (and if a daily paper, the circulation) etc., of the aforesaid publication for 
the date shown in the above caption, required by the Act of August 24, 1912, embodied 
in section 443, Postal Laws and Regulations, printed on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, editor, managing editor and busi- 


ness managers are: 













Publisher Banking Law Journal, 127 Federal St., Boston, Mass. 
Editor John E. Brady, 253 Broadway, New York, N. Y. 
Managing Editor John E. Brady, 253 Broadway, New York, N. Y. 
Business Manager Alexander Puglisi, 253 Broadway, New York, N. Y. 





2. That the owners are: (Give names and addresses of individual owners, or if a 
corporation, give its name and the names and addresses of stockholders owning or hold- 
ing 1 per cent. or more of the total amount of stock). Willard C. Warren, W. H. Butt, 
K. F. Warren, E. H. Youngman, J. R. Duffield, all at 253 Broadway, New York, N. Y. 

3. That the known bondholders, mortgagees, and other security holders owning or 
holding 1 per cent. or more of total amount of bonds, mortgages, or other securities 
are: (If there are none, so state.) None. 

4. That the two paragraphs next above, giving the names of the owners, stockhold- 
ers, and security holders, if any, contain not only the list of stockholders and security 
holders, as they appear upon the books of the company but also, in cases where the 
stockholder or security holder appears upon the books of the company as trustee or in 
any other fiduciary relation, the name of the person or corporation for whom such trus- 
tee is acting, is given; also that the said two paragraphs contain statements embracing 
affiant’s full knowledge and belief as to the circumstances and conditions under which 
stockholders and security holders who do not appear upon the books of the company as 
trustee, hold stock and securities in a capacity other than that of a bona fide owner; 
and this affiant has no reason to believe that any other person, association, or corpora- 
tion has any interest direct or indirect in the said stock, bonds, or other securities | 
than as so stated by him. 

5. That the av»rage number of cop'es «ft each isSue of this publication sold or dis- 
tributed throvgh the mails or otherwise, to paid subscribers during the six months 
preceding the date shown is ........ This information is required from daily publica- 
tions only. 

Sworn to and subscribed before me this 30th day of March, 1921. 

(Seal) ALEXANDER PUGLISI. 
Henry G. Fritsche, 
Notary Public, Queens County. 
Certificate Filed in New York County. 
(My commission expires March 30, 
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Congress and its Committees 


business and banking institutions 


often need to know the appropriate committee of 
the Senate or the House of Representatives which 


they should address. 


The names of members of the Sixty-Seventh Con- 
gress have been compiled in booklet form for free 


distribution by this Bank. 


We have included the 


high officials of the Executive branch of the Govern- 


ment. 


AMERICAN EXCHANGE NATIONAL BANK 


Organized in 1838 and Nationalized in (865 


THE GUARANTY TRUST COM- 
PANY, of New York, at a meeting of 
the Executive Committee of the Board 
of Directors on April 28, appointed 
George L. Burr a vice-president of the 
company. 

Mr. Burr has been a vice-president 
of the Guaranty Company of New 
York since its organization last Oc- 
tober, prior to which time he had been 
manager of the Bond Department of 
Burr was born at Phoenixville, Pa., 
on August 29, 1889. He was graduated 
from Harvard College in 1910 and from 
the Civil Engineering School of Colum- 
bia University in 1912. After his first 
employment, as a draftsman by the 
Interborough Rapid Transit Company, 
he became associated with the Stone 
& Webster Engineering Corporation. 
For a year he was with the Houston 
Electric Company and the Galveston- 
Houston Electric Railway Company in 
Houston, Texas, leaving there in Janu- 
ary, 1914, to become secretary to the 
Texas assistant district manager of the 


128 Broadway, New York 


Our Monthly Letter will be sent free to those desiring a 
brief review of world economic developments. 


BANK AND INVESTMENT ITEMS 





Stone Webster Management Associa- 
tion, with offices in Dallas, Texas. He 
came to the Bond Department of the 
Guaranty in October, 1916, and was 
appointed assistant manager in May. 
1918, and manager in July, 1919. 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, in its Month- 
ty Review of Business, dated May 2, 
1921, writes: 

“In general business has reached the 
stage where distribution into consump- 
tion is proceeding more rapidly than 
production, thereby completely re- 
versing the situation of a little over a 
year ago when acute railroad con- 
gestion and high prices stimulated pro- 
duction to a pace far more rapid than 
the ability to consume. Instances of 
the present liquidation may be found 
on every hand. In cotton, woolen and 
silk textiles production has been kept 
within the bounds of actual orders. 
while retailers very generally have 
pared their requirements for replen- 
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LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. R. McKENNA 


JOINT MANAGING DIRECTORS: 


S. B. MURRAY 


Subscribed Capital 


Paid-up Capital - 
Reserve Fund-_ - 
Deposits (Dec. 31st, 1920) 


F. HYDE 


E. W. WOOLLEY 


- £38,116,050 
- 10,859,800 
- 10,859,800 
- 371,841,968 


HEAD OFFICE: 5, THREADNEEDLE STREET, LONDON, E.C.2. 
OVER 1,500 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH: 65 & 66, OLD BROAD STREET, LONDON, E.C. 2. 


Atlantic Offices: ‘‘ Aquitania ’’ 


“‘ Berengaria’’ 


** Mauretania” 


AFFILIATED BANKS: 
BELFAST BANKING CO.LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND 


The same 
While retail 
selling of footwear is about 75 per 
cent. of normal, shoe manufacturers 
are operating at about 45 per cent. of 
normal, the difference representing the 
cleaning up of stocks in the jobbing 
and the retail trade.” 


minimum. 


‘ a 
ishment to a 
thing is true of shoes. 


FINANCIAL ADVERTISERS’: AS- 
SOCIATION CONVENTION — The 
program for the departmental meet- 
ings of the Financial Advertisers’ As- 
sociation, in connection with the As- 
sociated Advertising Clubs’ Conven- 
tion at Atlanta, June 12-16 is practi- 
eally complete. 

The Program Committee of the As- 
sociation have taken “Inside Stuff” as 
their keynote in outlining topics and 
selecting speakers. They have planned 
a discussion of the actual problems 
which face the men or women respon- 
sible for the expenditure of a bank's 
advertising appropriation. The speak- 
ers they have selected are men and 
women who have been and are in 
daily contact with those problems. 

Only two of the speakers who will 
appear at their three sessions are 
people not actually on the firing line 
of bank advertising management. 

One of these is Thomas B. McAdams, 
president of the Merchants National 
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Bank of Richmond, Virginia, and first 
vice-president of the American Bank- 
ers’ Association, and the other is Her- 
bert S. Houston, publisher of the 
World’s Work. But both have con- 
sented to discuss subjects connected 
with the actual work of the men and 
women who will hear them. 

Mr. McAdams will have for his topic 
“The Salable Bank” and will show 
what the head of a financial institu- 
tion can do to make his goods worth 
advertising and how he can secure co- 
operation with his advertising from 
directors, officials and employees. 

Mr. Houston is expected to conduct 
a sort of clinical dissection, with him- 
self as the subject. He will discuss 
“Financial Advertising From the Read- 
er’s Angle” and tell the Association 
just how their work is impressing 
the people for whom it is published. 


LOUIS S. BRADY, vice-president of 
the First Trust & Deposit Co., of 
Syracuse, was elected a vice-president 
of the Bankers Trust Company, at the 
meeting of the Board of Directors, on 
May 3rd. Mr. Brady was born at Ka- 
tonah, N. Y., thirty-seven years ago, 
and at the age of seventeen, he en- 
tered the employ of the Fifth Avenue 
Bank and remained with that institu- 
tion for ten years, advancing from the 
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position of bank messenger to credit 
man. He then became assistant cashier 
of the New Netherland Rank, and after 
several years of service there, he be- 
came an assistant clearing house ex- 
aminer. In 1915, he went to Syracuse 
as an officer of the First National Bank 
of Syracuse, which later by merger 
with other institutions became the 
First Trust & Deposit Co. of Syracuse, 
and the largest bank in that city. 


THE MECHANICS & METALS NA- 
TIONAL BANK, of the city of New 
York, in its financial letter for May, 
states: 

“Outstanding among the features of 
the present economic situation is the 
flow of gold into the United States. 
In spite of an already unprecedented 
accumulation, the metal is coming 
here from abroad in a wide stream, 
more than $60,000,000 having been 
added to our monetary supply through 
imports since April 1, and more than 
$200,000,000 having been added since 
the opening of the year. In all of 1920 
the gain in our gold reserves by im- 
ports was less than half what it has 
been in the past four months.” 


JOHN W. DAVIS of the law firm of 
Stetson, Jennings and Russell, has 
been elected a director of the National 
Bank of Commerce in New York. 


THE FIRST NATIONAL BANK OF 
BOSTON, in its New England Letter, 
for April, writes: 


“On the surface there has been little 
change in the existing business de- 
pression, the severity of which is evi- 
denced by a shrinkage in bank clear- 
ings of nearly 25 per cent. from last 
year’s figures. Predictions of an early 
and rapid recovery in general business, 
or indeed in thoroughly deflated indus- 
tries, have flatly failed. Instead, the 
difficult process of deflation has gone 
steadily forward and where business 
in certain lines has become somewhat 
more active, it has been halting and 
uncertain, with buying for immediate 
needs only. Wholesale commodity 
prices in March declined another 4 per 
cent., thus registering a total decline 
from the peak in May, 1920, of about 
40 per cent. It is estimated that re- 
tail prices have fallen off less than 
half as much, but even that amount 
of relief has done much to lighten the 
consumer’s burden and make easier 
further reductions in wages. The slow- 
ness with which readjustment in prices 
and wages is progressing in the vast 
steel industry and in the railroad field 
is a most potent factor in holding 
back any quick return to normal busi- 
ness. The steel business has been 
slowly running down until it is now 
operating at about 30 per cent. of ca- 
pacity, and the percentage of furnaces 
now in blast is at the lowest point in 
its history.” 


THE EQUITABLE TRUST COM- 
PANY, of New York, has elected 
Averill Tilden a trustee of the Com- 
pany. Mr. Tilden is president of Ed- 
ward Tilden & Co., vice-president of 
Merrill Cox & Co., and director of the 
Fort Dearborn National Bank and 
the Drovers Trust & Savings Bank of 
Chicago. 


EDWARD VANDERPOEL was ap- 
pointed an assistant cashicr of the Na- 
tional Bank of Commerce in New 
York, Thursday, May 12. 

Mr. Vanderpoel came to the bank in 
1904 in his fourteenth year. He was 
appointed assistant auditor in 1917 
and was later assigned to special 
work on the cashier's staff. 





